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PREFACE.

IN order that the credit or discredit arising

out of the authorship of this book may be

properly allotted, a word should be said of its

genesis.

Mr. Steahan, early in 1904, conceived the

design of the Work. He had written Books I.

and II., when considerations of health led him

gratefully to accept Mr. Kenrick's offer of assist-

ance. Mr. Kenrick following Mr. Strahan's

design, then wrote Sections 1 to 5 of Book III.,

while Mr. Strahan wrote Section 6 of that

Book, prepared the Index, and saw the Volume

through the press.

The plan of the book is based on two con-

siderations. The first is this : The Court of

Chancery was concerned, as to matters within

its exclusive jurisdiction, merely in applying and

adapting to different circumstances the general

doctrines of Trusts ; and as to matters within

its concurrent and auxiliary jurisdiction in

enforcing legal rights by equitable remedies.

Trusts and equitable remedies being then the

foundation of the whole system of Equity, they
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viii Preface.

have been treated at greater length than is usual

in an elementary work, while other matters

usually discussed in such a work, such as part-

nership, partition, married women's and infants'

property, fraudulent conveyances, etc., have been

considered only in so far as they are affected by

equitable doctrines. The second consideration

is this : Equity being essentially a matter of

principle, it seemed desirable to state it in the

shape of a series of articles, each setting out a

general principle. The refinements, and, it must

be added, the occasional obscurity of equitable

doctrines, together with the multitude of matters

with which they deal, made this a task of very

great difficulty. The Authors hope their readers

will not be too severe if they find the law not

enunciated in a series of epigrams, or if they

notice matters of more or less importance which

have been overlooked.

Mr. Stkahan has to thank his friend and

pupil, Mr. A. F. Filose, of the Inner Temple,

Barrister - at - Law, for very valuable help in

preparing the Index, and in seeing the Work
through the press. He has also to thank his

clerk, Mr. T. E. Lewis, for verifying some
fifteen hundred References, and for assistance

in compiling the Tables of Cases and Statutes.

;'.()/// June, 11H)5.
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BOOK I.

JURISDICTION OF EQUITY.
ARTICLE PAGK

I.

—

Mcaiiiiu/ of " Eqititi/ " ----- 3

II.

—

AssiiDiptions on which equitable ]-ifi]ifs and

remedies are based ----- 5

III.

—

Corollaries from the assumption, that the Court

of Chancery is a Court of Conscience - - 8

IV.

—

Corollaries from the assumption that the Court

of Chancery acted in personam - . - - 10

V.

—

Former and present position of the Court of

Chancery -------12
VI.

—

Fusion of the administration of Equity and Laiv 13

Art. I.

—

Mcaninji of " Equity."

For the purposes of this work, " equity " means the

rights to relief originally allowed by the Court of

Chancery, but not recognised in Courts of Common
Law, and the right to those forms of relief origin-

ally available in Chancery suits, but not oljtainable

in Common Law actions. The former will hence-

forth be called equitable rights, the latter equitable

remedies.

Formerly, it was customary to classify the matters with

which equity deals accordiug as they came within the

B 2
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exclusive, concui-reut, or auxiliary jurisdiction of the Court

of Chancery. Matters came Avithin its exclusive jurisdic-

tion when it, and it alone, was competent to hear and

dispose of them ; within its concurrent jurisdiction when

it and a court of law were equally competent to hear and

dispose of them ; and within its auxiliary jurisdiction when

a court of law was alone competent to dispose of them, and

the Court of Chancery was entitled to intervene only to the

extent Avhich was necessary to enable a court of law to

dispose of them effectively. Thus trusts were within the

exclusive jurisdiction ; a court of law, as such, had no

authority to interfere in their interpretation or administra-

tion. Contracts for the sale of land were within the

concurrent jurisdiction : a court of law, equally with the

Court of Chancery, had authority to deal with them. A
contract for the supply of goods was within the auxiliary

jurisdiction : where such a contract was broken, all the

Court of Chancery could do was to grant some assistance

to the parties—such as discovery of documents—so as to

enable the court of law which was trying the action to

award proper damages.

This difference in the extent of the court's jurisdiction

was attended by a difference in the principles applied by it.

In matters within its exclusive jurisdiction, the court, in

settling the rights of the parties, proceeded on pure equitable

principles and gave equitable remedies. Thus, as we shall

see, in the case of trusts all the principles applied were the

creation of the court itself. In matters within its con-

current jurisdiction the court, in settling the rights of the

parties, proceeded in general onpurelegalprinciples, and gave

only an equitable remedy {Colls v. Home and Colonial Stores,

Limited, [1904] A. C. 179). Thus, in contracts for the sale

of land, the court, in deciding whether the contract was valid

or not, went mainly on the same principles as would a court

of law, but instead of giving a remedy in damages, which was

all a court of law could give, it gave a remedy by ordering
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the specific performance of the contract (see i)ifr(i, Book III.).

In matters within its auxiliary juristliction, it did not, as we

have seen, settle the rights of the parties at all, but merely

gave an equitable remedy to assist a court of law to settle

them.

This classification of matters with which equity is con-

cerned was logical and convenient when equity was

administered solely by the Court of Chancery. Now,

however, that its administration is shared in by courts of

law, the distinction on which it is based has lost all

importance. It seems, then, to be better to attempt the

classification of our materials as far as possible on the

lines of the general principles whose application has

created the whole system of equitable rights and remedies.

Art. II.

—

Assiimj)tions on which Equitable Riglits

and Eemedies are Based.

(1.) Eq^uitable rights are primarily biisecl on the

assumption that the Court of Chancery is not a Court

of Law declaring the legal rights of the parties in

suits before it, but is a Court of Conscience deciding

(whatever may be the legal rights of the parties)

what should be done if the parties were to act

conscientiously.

(2.) Equitable remedies are primarily based on

the assumption that the Court of Chancery does not,

like a Court of Law, issue judgments to be executed

by its own officers, if necessary, by force, but

grants decrees which the parties themselves are

to execute, on pain in default of so doing of being

treated as guilty of contempt of court. This is

usually summed up by saying that " equity acts in

personmn." " ' ''
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Paragraph (1),

The conceptions originally underlying English and

Roman equity were in their essentials identical. Both

systems were based on the notion that there is a justice

which is higher than the justice of the law, and which must

be observed in spite of the law. But the English system

had one or two characteristics peculiar to itself.

In the first place, it owed its authority, not to its higher

justice, but to the prerogative of the king. From the

earliest times it was a royal prerogative, and at the same

time a duty on the royal conscience, to see that the law was

duly enforced, and to see that its enforcement caused no

injustice. The chancellor, to whom, as keeper of the king's

conscience, was delegated the performance of this duty, as

often interfered to enforce a plaintiff's legal rights against

a powerful defendant as to prevent the oppression of a

defendant through the plaintiff's harsh enforcement of

legal rights. In the second place, English equity only

interfered in individual cases of hardship. The constitution

of England gave the king no authority to lay down general

principles of justice differing from the law. In the third

place, equity interfered not so much to prevent the person

injured from suffering material damage as to prevent the

person inflicting the injury from doing himself spiritual

injury. The primary notion was to keep persons from

doing anything which would soil their conscience—a notion

no doubt due to the fact that the earlier chancellors were

all ecclesiastics, and therefore naturally adopted as their

principle of action, not the legal principle of prevention of

wrongs, but the religious principle of prevention of sin.

Paragraph (2).

There are two modes of enforcing a judgment. The

first is by process of execution against the defendant's

property. Here the court directs the proper officer to put

the plaintiff in possession of the property in dispute or to

seize so much of the defendant's jroods as will be sufficient
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to satisfy the amount of damages awarded to the plaintift".

This is the mode which the hiw has always adopted. The
other is by process of contempt against the defendant's

person. Here the court directs the defendant himself to

transfer the property in dispute or to do whatever act or

to pay whatever money the court has decreed, and on his

failing to obey this order he is arrested and imprisoned (or,

as the technical phrase is, "attached and committed")

.
until he has " purged his contempt" by making submission

I

to the court and obeying its order. When a court thus

enforces its judgments it is said to act " in 'personam.''

Originally the latter was the only mode of enforcing a

decree of the Court of Chancery. Gradually, however, the

compulsion was extended beyond the defendant's person to

his property. First fines were added to imprisonment,

then the plaintiff was put into possession of the property

in dispute, then followed sequestration of his property until

he purged his contempt. But at no time did equity claim

of its own strength to be able by its decree to decide or to

transfer the legal ownership of property.

Judgments of equity courts are still enforceable by

alsachment for contempt, but now by virtue of statute they

are also enforceable by execution. Thus a judgment

directing the payment of money can be enforced by writ of

fieri facias or elegit (R. S. C. Ord, 42, rr. 3, 17), and a

judgment for the recovery of land by writ of possession

{ibid., r. 5), and for the recovery of property other than land

by a writ of delivery or of sequestration {ibid., r. 6). The

ordinary mode, however, of enforcing a judgment of an

equity court requiring a person to do any act other than the

payment of money, or to abstain from doing anything, is

still by attachment and committal {ihid., v. 7). And we

shall see the court has now large powers of transferring the

legal title to property from one person to another by vesting

-orders under the Trustee Act, 1893 (see infra, Art. XXXV).
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Art. III.

—

Corollaries from the assumj^tion that the

Court of Chancerij is a Court of Conscience.

The assumption that the Court of Chancery is a

Court of Conscience affects the relief given by the

Court in two ways :

—

(1.) Its decree operates to compel a party to do

what is necessary to purge his conscience, whether

the other party has suffered more or less damage

than such relief covers.

(2.) No party is entitled as of right to a decree,

which is not granted, even where the party seeking

it has a cause of action cognizable both at law and

in equity, if it is contrary to his conscience to claim

a decree.

Paeageaph (1).

The difference between the equitable and legal rules as

to the compensation to be made by a person who has

unlawfully interfered with the rigbts of anotber may be

summed up thus : In equity the measure of such com-

pensation is the extent of the benefit the wrongdoer

receives from, in law the extent of the damage he inflicts

through, such interference. Equity merely insists that he

shall not retain any profit arising through his interference

with the other's rights which it is contrary to conscience

he should retain, and will not even consider whether or not

that other suffered any material damage through such

interference. Nor will it be influenced by the motive

which led to the interference : it has of its own strength

neither punitive nor excusatory powers.

This rule not infrequently results in the person whose

rights are interfered with being benefited by such inter-

ference. Thus, where a trustee renews a leasehold for
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bis own Lenefit, equity will compel him to hold the new
lease for the benefit of the persons for whom he was

trustee of the old lease, even though the lessor had

expressly refused to renew for their benefit. It may
result, on the other hand, in a failure to give him proper

compensation for the damage done to him by such inter-

ference. Thus, where valuable music is pirated in cheap

I
issues, the profits made by the pirate, which, in equity, are

I
all the owner of the copyright in the music is entitled to

I
recover on an account, may be quite inadequate to com-

pensate him for the loss the piracy has caused him.

Paragraph (2).

A person seeking relief in a court of law was a plaintift"

or demandant, and he claimed relief. If his cause of

action was good in law he was entitled to relief, and the

court had no authority to deny it. A person seeking

relief in a court of equity was a suitor or petitioner, and

he hnmbl}' iwaijed relief. If his cause of action was good

in equity, relief none the less was a matter of grace, and

the court was never bound to grant it.

Thus the court would refuse to give relief to a plain-

tiff who did not come into court " with clean hands."

For instance, it would refuse to the owner of the copyright

in a book relief against piracy where the book was immoral.

Again, it would refuse relief to a plaintiff who himself

refused to do equity. For instaricc, if a husband claimed

his wife's equitable property, the court would refuse him

relief unless he himself dealt equitably by her, and made

a proper settlement upon her. Again, it would refuse

relief to a plaintiff who allowed a long time to elapse

before claiming its assistance. He was said to be barred

by his own laches. And, again, it would refuse relief

where to give it would be a matter of hardship to the

defendant, or where the defendant's remedy at law was a

sufficient remedy. All these, as w^e shall see when we
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come to consider equitable remedies, are still good grounds

for refusing equitable relief to a plaintiff wbo has a good

ground of complaint in equity, and, it may be, also in law.

Art. IV.

—

Corollaries from the assumption that the

Court of Chanceri/ acted in personam.

.
The fact that the decree of the Court of Chancery

was a direction to the party concerned to act in a

certain way enabled the court :

—

(1.) To forbid a person to assert his legal rights

I

in a court of law
;

(2.) To compel a person to use his legal rights for

tlie benefit of another person ; and

(3.) To decide disputes arising between persons

living within its jurisdiction as to lands outside its

jurisdiction, over which, in consequence, it could not

': directly exercise any control, provided such disputes

I were as to matters of which as a Court of Conscience

it was bound to take cognizance.

Paragraph (1).

Where a person brought an action in a court of law tbo

defendant might possibly have a defence which, though of

no avail in a court of law, would be a good defence in a

court of equity. Accordingly, if tbe action went to judg-

ment, the court of law would be bound to decide for tbe

plaintiff. To prevent tbis, tbe Court of Cbancery, having

no jurisdiction to prohibit tbe court of law from hearing,

would, on tbe application of tbe defendant, restrain tbe

plaintiff from proceeding with, tbe action. If be, after an
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order to this effect, proceeded with the action, the Court of

Chancery attached him for contempt.

This procedure, when equity was administered only in

the Court of Chancery, was absolutely necessary to main-

tain the jurisdiction of the court, but now it has been

entirely superseded by the fusion of the administration

of law and equity brought about by the Judicature Act,

1873 (see infra, Art. VI.).

Pakagraph (2).

It is not too much to say that it was this power which

enabled the Court of Chancery to erect the whole structure

of equity jurisprudence. As we have seen, the court

never attempted by its decree to transfer the legal title

to property. But by its power to compel the legal

owner to use his legal rights over it as the court should

direct, it was able in effect to deal with the property as it

pleased, and so to create new interests in it having many

of the incidents of legal interests but altogether unknown

to the law (see infra, p. 15).

Paragraph (3).

As has already been pointed out, when the title to land

was in dispute, a court of law enforced its judgment by

handing over the land to the person in whose favour it

decided. Where the land was outside the jurisdiction

of the court it was obviously impossible to do this.

Accordingly, as the court could not in such cases execute

its judgment, it refused to assume jurisdiction.

A court of equity, on the other hand, since it did not

enforce its decrees by execution against the property, but

by attachment of the person, was under no such disadvan-

tage. Provided the person against whom the decree was

sought was within jurisdiction, it did not matter where the

property was. Accordingly, from an early time it claimed
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and exercised jurisdiction over foreign land, provided the

dispute concerning such land was one in which it would

have given equitable relief if the land had been in England

(Peuii V. Lord Baltimore, (1750) 1 Yes. Sen. 444).

Art. V.

—

Former and present 'position of the Court

of Clmneerij.

Originally the principles regulating equitable

rights were unsettled, the court granting or

refusing relief in each case before it, according

as seemed to it just. Gradually, however, the

decisions of the court fixed the grounds upon

which certain equitable rights would arise ; but

until recent years the court created new equitable

rights where justice seemed to it to demand this.

Now, however, the court creates no new equitable

rights, though, as in the case of Courts of Law, the

court may, in applying old principles under new

circumstances, declare the existence of rights not

heretofore recognised.

There is still nominally no absolute right to an

equitable remedy, but the court, in exercising its

discretion of granting or refusing it, proceeds on

principles settled l)y former decisions.

Although, as has already been pointed out, the chan-

cellor, as the keeper of the king's conscience, was entitled

merely to give relief in cases of individual hardship, yet

in the result the exercise of this prerogative has given

rise to a system of equitable principles as fixed and

unchangeable as those of the common law. This lias
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been due to the fact that for many years past each Chancery

judge has held himself bound to follow in the steps of his

predecessors. As decision followed decision, a principle

was evolved applicable to every future case of a similar

nature. These principles have now been so enlarged and

refined by multitudes of applications that it is but rarely

that circumstances arise to which none of them is applic-

able. When such circumstances do arise, however, then

as the case must be decided, courts of equity, like the law

courts, have to invent new principles as analogous as

possible to some of the old. These new principles are

what is called judge-made law.

Practically the same development has taken place in

regard to equitable remedies which now are no longer

arbitrarily given or refused by the courts. The grounds

upon which they may be refused are settled by previous

decisions, though, owing to the nature of these grounds,

the principles regulating the refusal are not so definite as

those regulating equitable rights.

Art. VI.

—

Fusion of the Administration of Equity

and Law.

The administration of equity and law is now-

fused, and the Common Law Courts can give, not

merely legal relief, as formerly, but also any relief

which a Court of Equity could give. Still, however,

where a plaintiff seeks primarily to enforce an equit-

able right or to claim an equitable remedy, he should

brino^ his action, not in a Court of Law, but in the

Court of Chancery (now called the Chancery Divi-

sion of the High Court). If lie brings it in a Court
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of Law (now called a Court of the King's Bench

Division), he is liable to have it transferred to the

Court of Chancery.

The fusion between law and equity brought about by the

Judicature Act, 1873, is a fusion merely of their adminis-

tration. Tbe principles of equity are in no way affected by

it. These principles originated as amendments of the

law, and their position as such is preserved by the pro-

visions of s. 25 of the Act. Sub-s. 11 of tbat section pro-

vides generally that wherever there is any conflict or

variance between tbe rules of equity and tbe rules of the

common law with reference to tbe same matter, the rules

of equity shall prevail.

The fusion even of the administration is only partial.

By s. 34 tbe following are assigned primarily to the

Chancery Division :—All causes and matters for any of tbe

following purposes

:

Tbe administration of tbe estates of deceased persons
;

Tbe dissolution of partnerships, or the taking of partner-

ship or other accounts
;

The redemption or foreclosure of mortgages

;

The raising of portions, or of other charges on land
;

The sale and distribution of tbe proceeds of property

subject to any lien or charge
;

The execution of trusts, charitable or private

;

The rectification or setting aside, or cancellation of deeds,

or other written instruments
;

The specific performance of contracts between vendors

and purchasers of real estates, including contracts for

leases
;

Tbe partition or sale of real estates

;
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The Avardship of infants and the care of infants' estates;

and

All proceedings commenced nnder Trustee Act.

Although what is here assigned to the Chancery Division

is not coextensive with the old equity jurisdiction (see

EofU'rs V. Jones, 7 Ch. D., (1877) 345, at p. 349), yet

practically all matters coming within the old jurisdiction

are still heard in the Chancery Courts. The suhstantial

eifect of the fusion is to aholish the necessity of recourse

to a court of equity for its auxiliary aid (see ji. 4, suirra),

"or for an injunction (as referred to at p. 8, supra), by

giving the King's Bench Division power to hear and

decide any equitable question incidentally raised in an

nction at law. " The main object of the Judicature Act

, was to enable the parties to a suit to obtain in that suit

land without the necessity of resorting to another Court,

jail remedies to which they are entitled properly advanced

iby them, so as to avoid a multiplicity of legal proceedings
"

l(per Lord Watson, Ind, Coope cO Co. v. Emmerson, (1887)

12 App. Cas. 300, at p. 308. See further infra, Book III.).
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Art. VII.

—

Equitable Interests in Property.

(1.) The chief subject-matter of equitable rights

4s property and transactions relating to property,

and, by virtue of the power (referred to in Art. IV.)

of the Court of Chancery to compel a person to

exercise his legal rights for the benefit of another

person, equitable rights over pro})erty have been

created by it in such a way as to bring into existence

c 2
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a system of equitable interests in property largely

similar to the system of legal interests, but separate

altogether from the legal ownership.

(2.) Wherever an equitable interest in property is

created, whether it was brought into existence by

the court in order to preserve confidence, promote

fair dealing, or prevent oppression, there is in the

view of the court a trust or confidence in the wider

sense of that word created between the legal owner

of the property and the person entitled to the

equitable interest in it. The duties of the legal

owner, however, and the rights of the person entitled

to the equitable interest vary greatly according to

the reason which led to its existence. " Trust

"

will therefore in this work be used only in the same

specific sense set out in Art. XV.

When the legal ownership and the equitable ownership

of property are vested in different persons it is commonly

said that the former is trustee for the latter (see jyer Lord

liiNDLEY in Kardoon v. Belilios, [1901] A.C. 118, at p. 123).

But that does not necessarily imply that the relationship

between them is based upon or arose out of any actual trust

or confidence reposed by the one in the other. Where the

relationship has so arisen it is said to be an express trust.

Where it has arisen out of mere contract it is said to be a

constructive trust. Thus a vendor until conveyance is a

constructive trustee for the purchaser, and a mortgagee in

possession is a constructive trustee for the mortgagor. The

rights and duties of constructive trustees such as these

vary much from those of express trustees, though equitable

estates, however they arise, have, as we shall see, many
characteristics in common.

While it is difficult to suggest any term other than trust.
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to cover the relatiousbip between legal and equitable

owners, we will endeavour to confine this term to what are

called express trusts—that is, trusts in actions for breach

of which the Statutes of Limitations could not before the

Trustee Act, 1888, be pleaded by the trustee (see infra,

p. 153).

Art. VIII.

—

First Difference hetiveen Equitable and

Legal Interests.

Equitable interests in property, however they arise,

differ from legal interests in several respects.

In the first place :

(1.) Legal interests are good in general against

all the world, while equitable interests are good

against those persons only who are in conscience

bound to respect them.

(2.) Every person is bound in conscience to

respect equitable interests in property except persons

taking the legal ownership and giving value for it

without having at the time of giving such value

notice of the existence of the equitable interests, and

persons taking from such persons, unless the persons

so taking are themselves the legal owners who sold

the property without disclosing to the purchaser for

value the existence of the equitable interests.

(3.) As a corollary a purchaser for value without

notice of a legal interest takes it discharged of,

while a purchaser for value without notice of an

equitable interest takes it subject to, al) equities
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which afFected the vendor. This rule is subject to

this limilatioB :—Where the owner of an equitable

interest in equitable personalty makes several suc-

cessive assignments to different assignees, if the

puisne (or later) assignees had no notice of the

preceding assignment, that assignee who gives to

the legal owner prior notice of his assignment will

be entitled to take precedence of the others though

their assignments may be earlier in time.

(4.) Notice is either actual or constructive. By
actual notice is meant actual knowledge of the

existence of the equitable interests. By construc-

tive notice is meant (a) knowledge of a fact which

suggests the existence of the ecj[uitable interests, or

(b) the possibility of obtaining, by the usual

investigation of title which precedes purchase,

knowledge of the existence or knowledge of a

fact which would suo[o;est the existence, of the

equitable interests.

(5.) Notice to the purchaser's agent is notice

to the purchaser only when the agent receives

the notice while carrying through his principal's

purchase.

Paragraphs (1) and (2).

It is a principle of the common law that a grantor or

vendor can give no better title to the thing granted or sold

than he himself possessed. For the convenience of traders

this i)rinciple has been departed from in one or two points,

more especially in the case of negotiable instruments and

sales of goods in market overt (see Strahan's Law of

Property, p. 246). But the general rule is Nemo dat

quod von liahct. Thus if A. has in him the legal title
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to Blackacre, of which B. has possession, the sale of

Blackacre by B. to a purchaser who honestly and reasonably

believes the legal title to be in B., will not in any way

affect A.'s rights.

ii •

lA^ The principle upon which equity proceeds is that an

equitable interest is merely an interest affecting the

conscience of the legal owner. If the legal owner obtains

his title in such a way that his conscience is not affected

ty the equitable interest, he is in no way bound by it.

This can only occur when the person taking the legal

estate (1) bond fide paid value for the property, and

(2) at the time he did so had no knowledge actual or

constructive of the equities affecting the conscience of

the legal owner from whom he took it. Where these two

conditions are fulfilled, the legal owner and the owner

of the equitable interests are said to have equal equities,

that is, equal rights to the property in a court of equity,

while the legal owner has also the legal title, and " where

equities are equal " the rule is that " the law shall prevail
"

{Pilcher Y.Rawlins, (1872) 7 Ch. 259).

Four points should be remembered in this connection :

The first is that the legal title need not be an absolute

legal title : it is only necessary it should be a good one

as against the equitable owner. Thus A. is trustee for B.

of Blackacre, to which he has merely a possessory title not

good against C. A. sells and conveys the legal estate in

Blackacre to D. without disclosing the trust. D.'s title

as regards C. is no better than was A.'s, but it is good

in equity against B., since whatever legal interest in

Blackacre A. held in trust for B. is now vested in D.

(see Jones v. Powles, (1834) 3 My. & K. 581).

The second is that the legal estate need not be vested

in the purchaser before he has notice of the equitable

^ interests ; it is only necessary that the value should be

actually given before notice ; then if the legal estate is got
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in by the purchaser afterwards he can rely upon it. Thus A.

is owner of Blackaere subject to au equitable mortgage

—

that is, one Avhich does not transfer the legal estate—made

by him to B. A., without disclosing this equitable mortgage,

makes another equitable mortgage of Blackaere to C. for a

further loan. C. afterwards discovers B.'s mortgage, and

he thereupon induces A. to convey to him the legal estate

in Blackaere as security for the loan. C. can rely on the

legal estate as against B.'s prior equitable mortgage since

C, having had no notice of B.'s equitable mortgage at the

time he advanced his money, has as good an equity to

the land as B. has, and has besides since added to this

the legal title (Brace v. Duchess of Marlborough
, (1728)

2 P. Wms. 491). This rule applies in all cases save

where the conveyance of the legal estate would amount

to a breach of trust on the part of the legal owner

{Taiilor V. Russell, [1892] A. C. 244 at p. 259 ; Taylor v.

London and County Banking Co., [1901] 2 Ch. 231
;

Shropsldre Union Rail. Co. v. The Queen, (1875) 7

H. L. 496).

The third is that once a person has notice that au

;
equitable interest has subsisted in property he is afiected

by it if he purchases the property, even though the vendor

induced him by fraud to believe, and reasonably believe,

'that the equitable interest had determined. Thus A. in

carrying through the purchase of Blackaere from B.

discovers that it once has been subject to an equitable

charge. B. declares that the charge has been paid off, and

shows A. a receipt for the amount of it. On this A.

purchases Blackaere. As a fact the charge was not paid,

and the receipt is a forgery. A. is bound by the equitable

charge {Jared v. Clements, [1903] 1 Ch. 428).

The fourth is that notice of the equitable interest affects

a legal owner only when the legal owner from whom he

takes was bound by the equitable interest. Thus if A.,
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trustee of Blackacre for B,, sells it in breach of trust to C,
who purchases without notice of the trust, C. is not bound

by the trust for B. {Pilcher v. liatrJins, supra). If then C
subsequently sells to D., who has notice of the trust, D.

takes C.'s good title, and is no more bound than C. was by the

trust for B. If instead of selling to D., C. had resold to A.,

the result would have been different, because equity would

not permit A. to take advantage of his own wrong by

pleading that he had sold to C. without disclosing the trust

affecting Blackacre (see Re Stapleford Colliery Company,

Barrow's Case, (1880) 14 Ch. D. 432 at p. 445).

In order that a purchaser for value without notice may

obtain the protection of the legal estate it is not absolutely

necessary that the legal estate should be conveyed to him

:

it is sufficient if, as among persons having equitable

' interests, he has the best right to call for it. Thus, if

the legal owner declares himself trustee of it for the

benefit of the purchaser, that will give the purchaser

priority over other equitable interests {Mnmford v.

SStohwasser, (1874) 18 Eq. 556). And on the other hand,

L getting in the legal estate will not protect a purchaser for

I
value against equitable interests subsisting at the time, or

even those created afterwards, if he has by his conduct

enabled the legal owner to commit a fraud on the other

person equitably entitled. Thus where a legal mortgagee

returns the title-deeds to the mortgagor, and he deposits

them with a banker, who knows nothing of the legal

mortgage, to secure an overdraft, the legal mortgagee

may be postponed to the banker, who has only an equitable

title {Briggs v. Jones, (1870) 10 Eq. 92). In other

words, the legal title is only a protection where the

equities are equal, and where they are not equal he who

has the best equity will be preferred (see Oliver v. Hinton,

[1899] 2 Ch. 264).
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Paragraph (3).

As between persons entitled to equitable interests in the

same property, tbe equitable doctrine as to the priority of

a purchaser for value without notice has no place. The

legal rule Nemo dat quod non hahet applies to them as it

does to legal interests, and accordingly the purchaser for

value of an equitable interest takes subject to all other

equitable interests preceding in point of time the interest

he purchases. This is usually summed up by the maxim:
" Who is first in time is stronger in right "

—

Qui jprior est

tempore potior est jure.

One example of this doctrine is sufficient for purposes of

illustration. li}J^ave v. Cave ((1880) 15 Ch. D. 639)

A., the trustee for X. of certain funds, invested them in

breach of trust in the purchase of Blackacre, the conveyance

of which was taken in the name of A.'s brother B. After-

wards B. borrowed money from C, who had no notice of

the trust for X., and as security gave a legal mortgage of

Blackacre—that is, a mortgage which conferred the legal

title to Blackacre on C. Subsequently B. borrowed

further money on a second mortgage of Blackacre

—

which, as we shall see, was an equitable mortgage—from

D., who, like C, had no notice. On the question as to

the priorities of X., C, and D. arising :

—

Held, that C, as

having the legal title to Blackacre, took priority over X.,

who was only equitably entitled, and D., who only had an

equitable interest. As between X. and D., X. was entitled

to priority as though D. was a purchaser for value of an

equitable interest, yet X.'s interest preceded D.'s in point

of time, and so the maxim Qui prior est tempore j^otior est

jure applied.

It may just be added tliat the rule applies not merely to

prior equitable interests—in the sense of estates—but to

what maybe called equitable easements. Thus if A. on

conveying Blackacre to B. covenants not to build on certain

portions of Whiteacre which he retains, this covenant does
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not at law run with Blackacre (see Spencer's Case, (1584)

5 Coke, 16). It does, however, run in equity against any

purchaser of the legal estate in Whiteacre, who takes with

notice of it, and against any purchaser of the equitable

estate in AVhiteacre whether he has notice or not (see

Eogers v. Hosegood, [1900] 2 Ch. 388, at p. 406).

As the article shows, so far as equitable interests in

property are concerned, the rule Qui jmor est tempore

potior est jure is subject to a limitation when the equitable

inlefest concerned is personalty. If a person who has an

interest which, whether it subsists in legal realty or in

legal personalty, can only be claimed in equity in the form

of money or other pure personalty {Lloyd's Bank v. x?
^

(I

Pearson, [1901] 1 Ch. 865), assigns his interest first to

A. and afterwards to B., B. having no notice of the previous

assignment to A., then the right to the equitable interest

assigned depends not on the priority in point of time of the

assignments to A. and B., but upon the priority in point of

fiine of the notice of such assignments which shall be given

to the trustees of the legal property (lie Lake, Ex parte

Cacendish, [1903] 1 K. B. 151). This is usually called the

rule in Dearie v. Hall, (1823) 3 Buss. 1. Thus in Montefiore

V. (iuedaUa ([1903] 2 Ch. 26) A., a Jewess, marrie3"iii

Moi^cco, and on her marriage an instrument called a

"ketubah" was executed under which the children of the

marriage were entitled to interests in her property. Certain

funds belonging to her were paid by her trustees in England

into court. A. died intestate, and her husband took out

administration to her. He, as administrator of her estate,

assigned for value A.'s property in court to B. B. had no

notice, and no notice had been given to A.'s trustees, of the

" ketubah." B. gave notice of his assignment by obtaining

what is called a "stop order"—that is, an order not to pay

the money out of court without notice to him:

—

Held, that

B. was entitled in consequence of such notice to priority

over the children of A.
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Three further points as to the notice to be given to the

trustees should be remembered. In the first place, such

;
notice is not the technical notice which we are to deal with

m the next note. Here notice is a matter of fact. The

test is whether the trustee received actual knowledge

of the assignment, or such information in regard to it

as would induce a business man to act upon it

iprr Lord Cairns, C, in Lloyd y. Banks, (1868) 3 Ch. 488,

at p. 490). Secoudl}', notice to the trustee's solicitor is

not notice to the trustee unless the trustee has authorised

the solicitor to receive notice {Safron JJ^alden Building

Society v. Rayncr, (1880) 14 Ch. D. 406) ; and where one

of several trustees is himself the equitable owner who

assigns, notice of the assignment must be given to the

other trustees {Lloyd's Bank v. Pearson, [1901] 1 Ch.

865). Thirdly, it would seem that where notice is given

by an assignee to one only of several trustees, then, if after

the death of such trustee notice is given by a subsequent

assignee to the other trustees, such subsequent assignee is

entitled to priority over the earlier assignee {Re Philli2)s'

Trusts, [1903] 1 Ch." 183). Sed 'qu(?re (cf. Ward v.

Diincoiuhc, [1893] A. C. 369, at p. 394).

Paragraph (4).

By s. 3 of the Conveyancing Act, 1882, it is enacted :

—

A purchaser shall not be prejudicially affected by notice

of any instrument, fact, or thing unless

—

|(i.) It is within his knowledge, or would have come to

his knowledge if such inquiries and inspections had been

made as ought reasonably to have been made by him ; or,

(ii.) In the same transaction with respect to which a

question of notice to the purchaser arises, it has come to

the kuoAvledge of his counsel, as such, or of his solicitor, or

other agent, as such, or would have come to the knowledge

of his sohcitor, or other agent, as such, if such inquiries1
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nd inspections had been made as ought reasonably to have

een made by the solicitor or other agent.

The above is the statutory definition of constructive

notice. Whether the definition helps in any way to make
the law on the point clearer is a matter of opinion.

A good example of constructive notice is Hunt v. IaicIc,

[1902] 1 Ch. 428. There A., the owner of certain property,

had let the same to certain tenants who paid their rents to

W., a rent agent. W. transmitted the rents to G., who
again forwarded them to A. ; but in fact A. had conveyed

the property to G., though this was not known until after

A.'s death. Meanwhile G. mortgaged the property to H.

The paper title to the property being complete, H. had

merely made some inquiries as to its value, and his agent

in so doing became aware that the tenants paid their rent

to W. After the death of A. his real representative

applied to the court to have the convej^ance to G. set aside.

H. objected on the ground that he was a purchaser for

value from G. without notice :

—

Held, that as against H. the

conveyance could not be set aside. '' The rule estab-

lished . . . may be stated thus : (1) A tenant's occupa-

tion is notice of all that tenant's rights, but not of his

lessor's title or rights
; (2) actual knowledge that the rents

are paid by the tenants to some person whose receipt is

inconsistent with the title of the vendor is notice of that

person's rights " {per Farwell, J. : cited in the Court of

Appeal with approval, [1902] 1 Ch. 432). The receipt

of rents by a rent agent as in this case is of course not

inconsistent with the title of the vendor, and, therefore, does

not, as the phrase is,
'• put the purchaser on inquiry."

The inquiries which " ought reasonably to have been

made " include inquiries such as prudent purchasers make

into the vendor's title quite independently of the rights of

the purchaser on an open contract (/.f., one not defining the

length of title to be disclosed by the vendor in his abstract).

Thus by s. 3 (1) of the Conveyancing Act, 1881, on an
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open contract for the purchase of a sub-lease the purchaser

is not entitled to call for the title to the leasehold out of

which the sub-lease arises. This, however, will not prevent

the purchaser of the sub-lease from having constructive

notice of everything he would have learnt had he investi-

gated the lease {Imray v. Oakshette, [1897] 2 Q. B. 218
;

and see Patman v. Harland, (1881) 17 Ch. D. 353).

One more example of the application of this doctrine

of constructive notice is very important, because of its

bearing on equitable mortgages. Such mortgages, as

we shall see, are frequently made simply by deposit of

the title-deeds of property as security for a loan. It has

been held that if the title-deeds are not produced and on|

inquiry the vendor gives a reasonable excuse for theii"!

absence, the absence is not in itself sufficient to give the

vendor notice of the equitable mortgage {Espin v. Pember-

ton, (1859) 3 De G. & Jo. 547). AMlure, however, to

inquire as to the reason Avhy the title-lfeeds are missing is

s'iifficient to fix the purchaser with notice of any rights

to which the person who has possession of them is in

equity entitled over the property sold {Maxfteld v. Burton,

(1873) 17 Eq. 15).

(As to how far, in the case of land, registration affects

notice see Strahan's T^aw of Property, pp. 207 ct seq.)

Paragraph (5).

Notice given to the solicitor of a purchaser is notice to

the purchaser whether the solicitor communicates it to the

purchaser or not, unless the notice related to the solicitor's

own fraud {Wakhj v. Gratj, (1875) 20 Eq. 238). But

such notice must be received by the solicitor of the

purchaser " as such." As to the meaning of this see per

Lord Herschell, L.C, in Thome v. Heard and Marsh,

[1895] A. C. 495, at p. 501.
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Art. IX.

—

Second Difference hetwecn Eqititahle and

Legal Interests.

Equitable interests in property in the second

place differ from corresponding legal interests in

this respect : Legal interests could not (until the

common law was altered by Act of Parliament) be

held by a married woman separately from her hus-

band during the continuance of the marriao-e, or

during covei^ture as it is called ; and they cannot

be rendered inalienable. Equitable interests could

always be so held by a married woman if the

instrument conferring them on her so directed, and

a direction in such instrument that she shall not be

at liberty to alienate them effectually restrains her

from alienating them during coverture.

It will be necessary later to discuss fully the position of

married women in equity as regards capacity to take, hold

and dispose of property (see infra, Married Women's

Properti/). At present it is sufficient to note that at

common law a married woman was under a complete

incapacity during coverture of holding any kind of property

independently of her husband. In equity, on the other

hand, she was subject to no such incapacity, and the Court

of Chancery only recognised marriage as a disability to the

extent of allowing it to be a good ground for dispossessing

a married woman of her power in equity to dispose of her

property while she remained married.
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Art. X.

—

TJiird iJiffercnce hetwcen Equitable and

Legal Interests.

Equitable interests in property in the third place

differ from legal interests in this respect : Whether

legal interests are realty or personalty always

depends solely upon the actual nature of the par-

ticular legal interest. Whether equitable interests

aire realty or personalty depends upon the nature of

the transaction which brought the particular equit-

able interest into existence. If in the view of equity

by reason of the nature of that transaction they

ought to be considered personalty they will be so

considered although they subsist in freehold lands,

and if they ought to be considered realty they will

be so considered although they subsist in chattels

personal. This equitable principle is called the

doctrine of conversion^ and equitable interests when

considered property of a different nature from that

in which they subsist are said to be converted.

It will be also necessary later to discuss fully this

doctrine of conversion (see infra, p. 189). For present

purposes it is sufficient by an illustration or two to explain

the difference between the legal and equitable principles

which the doctrine reveals.

At law, whether property is realty or personalty depends

on the actual nature of the particular interest, and not in

any respect on the wishes of its owners. For example, A.

is owner of the fee simple of Blackacre. That interest is

realty with all the incidents of realty. Suppose A. declares

himself trustee of it for B., C. and D. upon trust to sell

it at his discretion and divide the proceeds in equal shares

among them. B., C and D. then become the equitable
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owners of the fee simple of Blackacre. That, however,

remains in law still vested in A. and still has all the incidents

of realty. If B. dies the fee simple would at common law

(see infra, p. 87) descend to his heir. But B., C. and D.'s

equitable interests are personalty from the moment the

trust was declared, and this, whether A. in fact sells Black-

acre or not. Thus on the death of one of them his interest

would devolve not on his heir hut on his personal repre-

sentatives. Suppose, again, A. instead of declaring a trust

had contracted to sell Blackacre to X. Before conveyance

the eftect of such a contract is to make X. in equity owner

and A. merely entitled to the purchase money, while at law

A. remains owner until actual conveyance. If A. dies

intestate before the conveyance, at common law Blackacre

will descend to his heir, but his interest in equity, i.e., the

right to the purchase money, will devolve on his personal

representatives. On the other hand, if X. dies before the

conveyance at common law the obligation to pay and the

right to enforce the contract would descend to X.'s personal

representatives, while equity regards X.'s interest in Black-

acre as realty and vests the right to enforce the contract in

his heir (see infra, p. 191).

This doctrine of conversion—or the " notional change

I

of land into money and money into land "—is based on the

! principle that equity regards that as already done which

should be done, whether in fact it is done or not.

Art. XI.

—

Fourth Difference between Equitable and
^

Legal Interests. i o^Ho

Equitable interests in property in the fourth plaCe

I
differ from legal interests in this respect : Legal inte-

I

rests in freehold lands alwaysjire, while equitable
'

E.

' *"
"!>
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\ interests in freehold lands, even when such inte-

I
rests are unconverted, never are, the subje.cL-flf

• tenure. They are therefore free in general from

the incidents of tenure. Thus they have always

been capable of being created and assigned without

[feoffment, and those arising at any rate under

i fexpress trusts could, until the Statute of Frauds,

1677, be created and assigned without writing, and

even now no deed in general is necessary for these

purposes, though an equitable fee tail could formerly

ibe barred only by fine or recovery, and can now be

? barred only by enrolled deed. Again, a husband's

equitable fee tail or fee simple was not on his death

liable to dower until the Dower Act, 1833, though

a wife's equitable fee tail or fee simple was liable to

curtesy. Again, an equitable contingent remainder

was never liable to fail by the determination of the

preceding interest before it was ready to vest, nor

\ was it ever subject to the rule against double possi-

bilities, though it and all other equitable interests

in expectancy are now subject to the rule against

perpetuities. Finally, an equitable fee simple was not,

on the death of its owner intestate and without

heirs, liable to escheat, but sank into the land for the

benefit of the owner of the les;al interest in the trust

property, who was called the terre-tenant. Now, by

the Intestate Estates Act, 1884, an equitable fee

simple is to escheat as if it were the legal fee simple

of the land in which it subsists.

It is commonly said that the reason equitable interests

are not subject to the incidents arising out of tenure is

because the seisin is not in the equitable owner, but in the
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legal owner. This is certainly what justified the Court

of Chancery in holding, and entitled it to hold, tliat such

incidents did not affect equitahle interests. It justified

the court in doing so since it left the legal owner subject

to answer all the burdens imposed by tenure, and so, in

theory at least, did not injure the rights of the lord. It

entitled it to do so since seisin is the foundation of owner-

ship at common law, and one who has not the seisin is

regarded as having no legal interest in land. Consequently

the common law courts refused to recognise equitable

owners, and left the Court of Chancery a free hand to

settle for itself what were the incidents which should

attach to equitable estate.

That the court took advantage of this to declare that

many legal incidents affecting legal freeholds did not affect

equitable freeholds may, however, rather be referred to the

fact that the court held such incidents undesirable than to

any merely technical rule. The article itself shows that

the court when it thought proper attached incidents based

on tenure to equitable interests. Thus a husband's right of

curtesy (Cashorne v. Scarfe, (1837) 1 Atk. 603) and the

operation of a fine or recovery in barring estate tails both

depended on tenure {North v. Way, (1681) 1 Vern. 13). As

we shall see {infra, Arts. XII. and XIII.), many other legal

incidents, at any rate, were also attached to them. And

many others, as the article itself shows, have been attached

by special statutes.

r
Art. XII.

—

Fifth Difference between Equitahle and

Legal Interests.

Equitable interests in property in tlie fifth place

differ from legal interests in this respect: Legal

interests in personalty cannot (at any rate, at
'ai iliii l II m in i - . 1. 1 I..... . j«;t....«...inu i L 11 II. ' I

. 1
iii—tv.., ^

D 2



36 BOOK II.—EQUITABLE RIGHTS.

common law) be divided up into parts to be

enjoyed in succession by different owners. Ecj^uit-

able interests in personalty though unconverted, and

equitable interests in realty though converted, can

be^so divided irp . The parts can, however, only be

of two kinds, namely, partial interests, such as life

estates or estates for years, or absolute interests in

remainder following these. In equity as in law

heritable estates cannot be created in personal t}-.

But if equitable interests in personalty are converted

then they are realty, and where they are absolute

they can be limited out in fees tail, and fees simple

as freely as if they were legal interests in freeholds.

If at common law the owner of personalty assigned it to

A. for life and then to B. absolutely, A. became immediately

entitled absolutely to the personalty, and the gift over on

A.'s death toB. failed. If, however, the owner had assigned

he personalty to X., and directed him to hold it for the

benefit of A. for life, and then for B. absolutely, the Court

of Chancery would have compelled X. to carry out this

trust. A. could have claimed only the income during his

{life, and on his death B. would be entitled to require X. to

'transfer the personalty to him.

While equity thus allowed limited interests to be created

in personalty it did not allow estates such as at law could

subsist only in realty', to be so created. These estates were

heritable estates, namely, fees simple and fees tail. If the

owner of personalty transferred it to X. to hold for the

benefit of A. for life, and then for the benefit of B. and his

heirs, or to B. and the heirs of his body, on A.'s death B.

became entitled absolutely (see Elton v. Eason, (1812)

19 Ves. 73 ; and Underbill and Strahan on Interpretation

of Wills, p. IGO).

Of course, if the personalty is converted into equitable
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realty the matter is altogether different. Thus if A. by

his will leaves 10,000/. to trustees upon trust to invest

such 10,000/. in the purchase of freehold lands, and hold

tlie same and the income therefrom in trust for A. for life,

and then for B. and the heirs, of his body, and on failure of

such heirs for some one else, then even though the trustees

never invest the 10,000/. in freehold lands, B. will on A.'s

death not take an absolute interest in the trust funds, but

merely an estate tail. This arises from the fact stated in

the preceding rule, that whether equitable property is realty

or personalty depends not on its actual nature, but upon

what the parties intended it should be considered.

Art. XIII.

—

General Bide (is to Equitahle Interests.

Subject to the above qualifications the general

rule is that equity follows the law, and that

equitable interests have in general the same

incidents and attributes as have the corresponding

leojal interests.

This general rule is shortly summed up by the maxim :

" Equity follows the law."

At first the tendency of the Court of Chancery seemed

to be to treat equitable interests in property as merely

rights of action of the equitable owner against the legal

owner (see Sir Moxjle Finch's Case, (1590) 4 Inst. 86).

Gradually, however, as the principles affecting them

became settled, the court held that, save as to certain

points, equitable estates were to have the same incidents

as legal estates {Hopkins v. Il-opkins, (1739) West. t.

Hard. 606). And this rule was not confined to equitable

estates arising by way of express trust, but to those

arising out of legal mortgages {CasJjorne v. Scarfc, (1737)
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1 Atk. 603), and even such equitable rights as that to set

aside a legal conveyance obtained by undue influence or

fraud {Stamj} v. Gaby, (1852) 2 D. M. & G. 623).

It follows from the principle stated in the Article that

equitable interests can be settled, mortgaged and disposed

of, precisely as legal interests. Moreover, they on the

death of the owner devolve precisely as would the legal

interest, being equally aifected by any peculiar custom of

descent, like that characteristic of gavelkind or borough-

English. There is this difference, however—that while

, the legal estate in copyholds does not come within the

fLand Transfer Act, 1897, and devolve on the personal

> representatives of the tenant, the equitable estate in copy-

holds does {lie Somerville and Tuvncrs Contract, [1903]

2 Ch."583). This is only applying the rule that equitable

interests are not the subject of tenure (see Art. XL).

Art. XIV.

—

Vurpo.srs for n-liicli Equitable Bights irerc

Created.

''-''The Court of Chancery beiDg a Court of Con-

scieuce, the equitable rights created by it were

created })rimarily for one or other of three purposes :

(1) To preserve confidences, (2) to promote fair

dealing, and (3) to prevent oppression.

It used to be said that the Court of Chancery, as a court

of conscience, had jurisdiction over matters arising out of

accident, fraud, and things of confidence. Whether this

ever Avas a sufficient statement of the various grounds upon

which the court conferred equitable rights, it certainly is

not now, unless perliaps " things of confidence " is

taken in the vague sense leferred to in Art. VII. It is

submitted, in any case, that the above Article sets out

these purposes more accurately and attbrds a means of

roughly classifying equitable rights.
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—

Trusts and tlicir Dicisions.

(1.) Where property or an equitable interest in

jiroperty becomes vested in a person

—

(i.) Subject to an ej^plici^imdertaking on his

part, which the court will enforce, tojioldjt^^

for the benefit of some other jDcrson or object,

of

(ii.) Subject to no such explicit undertaking, but

under circumstances from which the court

"^viil^resuniii that it was intended that the

property or ec|uitable interest should be held

for the benefit of the person who provided

it, or some other person, or

{hi.) Subject to no such explicit or presumed

undertaking, but by means of an abuse ot

confidence of such a character that the court
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will compel the person in whom the property

or equitable interest has become vested to

hold it for the beuefit of the person whose

confidence has been abused,

Then there arises a trust, in the more specific sense

of that word, of such property or equitable interest.

(2.) Trusts of the first kind are called declared

or express trusts ; trusts of the second kind may be

Q,?^edr'2^resumptive or implied trusts; and trusts

of the third kind may be called constructive trusts.

Trusts in which the person in whose favour the

(trust arises is the person who provided the property

[or equitable interest vested in the person bound by

the trust are called resultinci tnists.

Thus, if A. conveys Blackacre to B. and directs him to

hold it for the benefit of B. for life and afterwards for the

benefit of B.'s children, A. creates a declared trust. If A.,

however, bought Blackacre and had it conveyed, not to

himself, but to B., prima facie B. would be a presumptive

trustee of Blackac]-e for A. This would also be a resulting

trust, since B. would be a trustee of Blackacre for A., who

provided it. Lastly, if B., being trustee of a leasehold for

A., obtained a renewal of such lease for his own benefit,

he would be constructive trustee of the renewed lease

for A.

Paragraph (1).

No endeavour is here made to define a trust. Most of

those writers or judges who have attempted such a defini-

tion have done little to assist the world to a clear conception

of what a trust is. As far as my reading has gone, the

best definition or description seems to be that of Mr.

Underhill. He defines a trust thus: *' A^.^trust is^an
j

equitable obligation, cither expressly undertaken or
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iconstructively imposed by the court, whereby the obhgor is

[hound to deal with property over which he has control for

[the benefit of persons, of whom he may or may not himself

[be one and any one of whom may enforce the obligation
"

(Underbill on Trusts, p. 1). This is a very complete

description of the private trust, but it would need modifica-

tion to cover some exceptional private and all charitable

trusts (see infra, pp. 67, 160).

I think the better course is to point out first merely

how trusts arise, and subsequently deal seriatiiit with the

characteristics of each class.

The distinction between the first and second classes of

trusts is merely one as to evidence. They are both based

on the intention to create a trust, but in the first class the

intention is evidenced by the language or conduct of the

parties, while in the second class it is presumed from

the relation between the parties. Mr. Ashbarner has

on this account treated the second class as a subdivision

of the first, and discussed it under the heading of

Interpretation of Trusts (Ash. Equity, p. 143). This,

I think, is hardly correct, since there can be no question

of interpretation where there is no declaration to interpret

(cf. Birmingham, Dudley and District Banking Co. v. lloss,

(1887) 38 Ch. D. 295). The trust is presumed simply

because it is not declared. Still, this arrangement is

better than that which places the second and third classes

of trusts together under one head, as distinguished from

the first class. The real distinction is between the third

class, since the first two are based on the intention, while

the third is created by the court independently of, and

usually in opposition to, the intention of the party bound

by it.

Paragraph (2).

I have adopted the name of " declared " trusts (which

is that used by Mr. Underbill) in preference to " express"

trusts, which is that commonly adopted, because the term
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"express trust" is used in very different senses. Thus,

according to Lord Nottingham, express trusts include both

the first and second classes of trust {Cook v. Foiiniaiu,

(1676) 3 S\v. 585 at p. 591), an arrangement accepted by

Mr. Asliburner. On the otlier hand, the term is also used

to cover all three classes in connection with the practical

question as to whether or not the person bound by the trust

can plead the Statute of Limitations, or is liable in contempt

for a breach of trust (see infra, Art. LXXXIIL).

The term "presumptive" trust for the second class is

justified, as far as authority goes, by the dictum of Lord

Nottingham above referred to. Besides this it seems suit-

able as fixing the attention of the reader on the cardinal

difference between the modes in which they and declared

trusts arise.

The term "constructive" trust, which is frequently

used to cover both the second and third classes, seems to

me clearly more appropriate to the third class onl}'. " Con-

structive," in legal phraseology, is opposed to "actual."

See, for instance, constructive notice {supra, Art. VIII.)

And the third class of trust is based on this—that there has

been no actual trust or confidence, but the court for its own

purposes treats the transaction as if there had been.

The term " resulting " trust is usually applied to the

second class of trusts, most of which are no doubt

resulting. But tbere are also some constructive trusts

which are resulting, and there is no reason why the

term should not be applied to some declared trusts. In

practice it constantly is. When a settlement is made by

A. on himself for life, then on the children of his marriage,

and in default of children to himself absolutely, if there

occur default of children, lawyers constantly say that the

trust property has resulted to A. In fact, "resulting"

refers not to the mode in which a trust arises, but to the

person who takes the benefit under it, however it arises.
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II.
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Art. XVI.

—

Kinds of Declared Trusts.

The law relating to declared trusts varies according

as the object of the trust is or is not the advance-

ment of a charitable, purpose. If the object is the

advancement of a charitable purpose, the trust is

called a charitaUe trust ; if the object is the benefit

of a person or a number of specified persons, or is

the advancement of a purpose, public or private,

which is not charitable, the trust is called a private

trust.

Private trusts for the advancement of a purpose,

public or private, will be considered in Art. XXVI.
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It is often veiy difficult to decide whether any particular

trust is private or charitable. For the present we may
assume that every lawful trust, whatever may be the

objects it is intended to benefit, is a private trust unless

the object is a charitable purpose. Later we shall consider

what amounts to a charitable purpose (see infra, p. 160).
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A.—PRIVATE TRUSTS.

Art. XVII.

—

Divisions of Suhj/'ct.

The law relating to declared private trusts will

be considered under the following heads:—(i.) The

formation of a trust
;

(ii.) Trustees and their estate

;

(iii.) The duties, powers, and privileges of trustees
;

iv.) Cestuis que trust and their rights; and

(v. Breach of trust.
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Art. XVIII.

—

Parties neccssanj to the Formation of

a Trust.

^

(1.) To the constitution of a declared private trust

other than one for the advancement of a purpose,

public or private, three parties are necessary :

—

(i.) The party who owns the property or equitable

interest which on the constitution of the trust is

directed to be held for the benefit of certain persons.

He is called the .settlor.

(ii.) The party wlio undertakes to hold it for this

purpose. He is called the trustee.

(iii.) The party for whose benefit the property or

equitable interest is to ])e held. He is called the

cestui que trust, or henejlciary.
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(2.) The settlor is tlie person entitled to direct for

wliose benefit the property or equitable interest is

to 1)6 held. His direction is called the declaration

of trust, and where this is in writins; the ' writino-

is called the trust instrument. The property or

equitable interest is called the trust property. The

interest in it taken by the cestui que trust is called

the heriejicial estate ; that taken by the trustee the

trustee's estate.

(3.) Each of the parties to a trust may consist of

several individuals, while, on the other hand, one

individual may discharge the functions of any two

or of all three parties, subject to this limitation,

that the same individual cannot be at the same tmie

sole trustee and sole cestui que trust.

Paragraphs (1) and (2).

If, for instance, A. conveys Blackacre to B. and his heirs

to hold the same for the benefit of C. and his heirs, and B.

by accepting Blackacre thereby agrees so to hold it, A. is

then the settlor, B. is the trustee, and C. is the cestui que

trust. The direction of A. so to hold Blackacre is the

declaration of trust, and if it is in writing—as in this

instance it must be (see infra, p. 49)—the writing will be

called the trust instrument. Blackacre is the trust pro-

perty, the interest taken by B. is the trustee's estate, while

that taken by C is the beneficial estate in Blackacre.

It is to be noted that the trust property may itself be an

equitable estate. Thus A. may be owner of Blackacre

subject to a legal mortgage for 10,000/. owed to X., or Y.

and Z. may be trustees of it for A. In both these cases

A.'s estate in Blackacre is merely equitable, the legal

estate being in the first instance in X., and in the second

in Y. and ^ As A. has only an equitable 'estate in
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Blackacre, that is all he can transfer to B. For this reason

it seems to be less misleading to call the estate taken by the

trustee the trustee's estate, and that taken by the cestui

que trust the beneficial estate, than to apply to them

respectively the terms legal estate and equitable estate, as

is usually done.

Where the trust property is equitable, the person by law

entitled to declare the trust is the owner of the equitable

interest, and not the person entitled to the legal estate

{Kronheini v. Johnson, (1877) 7 Ch. D. 60).

Paragraph (3).

" Each of the parties to a trust may consist of several

individuals." Thus, in the above example, A. and his

wife may be jointly entitled to Blackacre and jointly convey

it to the trustee. Here there are two settlors. And they

may convey not to B. solely, but to B., X., and Y. jointl}^

and direct B., X., and Y. to hold it not for the benefit of

C. solely, but for C. for life and then for C.'s children.

In these cases there would be (as in practice there almost

invariably are, at least when the trust is first created)

several trustees and several cestuis que trust. On the

other hand. A., instead of conveying Blackacre to B., may
declare himself trustee of it (see infra, p. 59) for C. and

his heirs, in which case ^. would be both settlor and

trustee, or he may declare himself trustee of it for himself

for life and then for C. and his heirs, in which case he

would be settlor, trustee, and one of the cestuis que trust.

Any number and combination of parties is legal save only

this, that the same person cannot be sole trustee and sole

cestui que trust, for he then has the whole interest in the

trust property in himself, and he is not trustee of it, but

owner.
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Art. XIX.

—

hccJdi-dliau of <t Trust to Ojirnitc

I iiniifilnih'hj.

When a declaration of trust is intended to come

into operation at once it may l)e made l)y conduct,

verbally or in writing ; subject to this restriction, that

if the trust property consists of freehold, copyhold,

or leasehold interests in land, before the court will

enforce such trust the terms of it must be reduced

into writing, and such writing must be signed by

the settlor, as required by the Statute of Frauds,

1677.

A Trusts inter vivos, whether of land or goods were

(originally averrable

—

i.e., they could be validly declared

without writing of any kind. Thus if A. declared himself

by word of mouth a trustee of Blackacre for the benefit

of himself for life and afterwards for the benefit of his

children, this trust could be enforced against him or his

heir, provided satisfactory evidence could be produced to

the court of the declaration. This rule still applies to

pure personalty (see McFadden v. Jenkyns, (1842) 1 Ph.

153). But by s. 7 of the Statute of Frauds, 1(577, all

declaration of trusts of lands must be manifested and proved

by some writing signed by the settlor. By s. 8 this enact-

ment is not to extend to trusts arising by implication or

construction of law, i.e., presumed and constructive trusts

(see Lloyd v. Spillet, (1740) Barn. Ch. 384 at p. 388).

The trust is to be merely proved, not declared, in

writing. Therefore, if a verbal declaration is afterwards

reduced to writing, this will be sufficient to satisfy the

statute {Gardner v. Rozve, (1828) 5 Russ. 258 and see

New Prance and Gerrard v. Hunting, [1897] 2 Q. B. 19,

affirmed [1899] A. C. 419). And note that it is only a

writing, not a deed, that is required.

The writing is to be signed by the person entitled to

E. M
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declare the trust, i.e., the owner of the property {Dye v.

Dye, (1884) 13 Q. B. D. 147) or equitable interest {Kron-

Jieini V. Johnson, supra), of which the trust is declared.

Art. XX.

—

Declaration of a Trust to he Amhidatorii

till Death.

Where a declaration of trust is intended to Ije

ambulatory till the death of the settlor, then, what-

ever the nature of the property of which the trust is

to be constituted may be, the language used in the

declaration must be reduced into writing, and such

writing must be executed as a will according to

the requirements of the Wills Act, 1837, or the

declaration will be totally void.

An instrument is said to be ambulatory till death when

it has no binding effect in law until then. Thus if A., by

writing, declares himself trustee of Blackacre for his own

benefit for life and then for the benefit of his children, the

children immediately take equitable interests in Blackacre,

though these do not vest in enjoyment until A. dies. But

if A. by will devises Blackacre to C. and D. in trust for

his children, the children have no interest, legal or equitable,

in Blackacre till A.'s death. Until that time A. can deal

with the property as he likes. He can sell it, or commit

waste on it, without anyone's consent. Not only so, but

he can at any time revoke the will and devise Blackacre for

other purposes than the benefit of his children.

Formerly s. 7 of the Statute of Frauds, 1677, applied

to declarations of trusts after death, but now the law as

stated in the article depends on the Wills Act, 1837.

The commonest example of attempts to evade the prin-

ciple stated in the rule arises in the case of testators
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attempting to create secret trusts. These will be con-

sidered iu the note to the next article.

Art. XXI.

—

Fraudnh'nt Repiulidtion of a Trust.

AVhere a person has obtained possession of pro-

perty by undertaking or consenting to hold it upon

trust he will not be permitted subsequently to repu-

diate the trust and hold the property for his own
benefit on the ground either that the terms of the

trust were not reduced into writing, as required by

the Statute of Frauds, or that no will declaring the

terms of the trust was made, as required by the Wills

Act, 1837.

This article applies only where the person taking the

property has taken it in the character of trustee. This he

may do either by expressly agreeing with the person giving

it to him to hold it on trust or by accepting the property

knowing he is to take it as trustee. Where he has not

taken it in the character of trustee, there is nothing con-

trary to conscience in his setting up the Wills Act or the

Statute of Frauds against any attempt to bind the property

with trusts. Thus if A. conveys Blackacre to B. without

receiving value, but also without intimating-*to B. that he

intends B. to hold it in trust for A., B. is not bound not to

plead the Statute of Frauds if A. or A.'s heir subsequently

alleges that such was A.'s intention (Foirkes v. Pascoe,

(1875) 10 Ch. 343 at p. 348 ; and see Presumptive Trusts,

infra, p. 175). In the same way, if A. bequeaths 10,000/.

to B., B. appearing on the face of the will to take bene-

ficially and A. not having during his life informed B. that

he is really intended to take as trustee—in which case, if

B. accepted the legacy he would be taken to accept as

K 2
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trustee—B. is not bound not to set up the Wills Act if

after A.'s death a paper not signed as a will is found

showing B. was intended to hold on certain trusts. He
can set up the Wills Act, and hold the legacy for his own
benefit (see JRc Boyes, Boijes v. Carritt, (1884) 2 Ch. D.

531 ; Be Doivnimi, (1889) 60 L. T. 140 ; cf. Be Ilctlcij,

Hetleij V. Hetley, [1902] 2 Ch. 866).

A striking example of an application of this article to

trusts inter vivos is the case of Bochefoucauld {Duchesse cle)

V. Bonstead ([1897] 1 Ch. 196). There the defendant

was the agent of the plaintiff of certain estates belonging

to the latter. He and she entered into a verbal agreement

whereby he became nominal purchaser of these estates, but

in fact became trustee of them for her. For several 3-ears

he rendered to her accounts, but finally he ceased to do so,

and set up as a defence to an action brought by her that if

there was any trust it could not be enforced, as it had

never been reduced into writing, as required by s. 7 of the

Statute of Frauds :

—

Held, that since he had received the

estates as trustee he could not plead the statute in order

to enable him to repudiate the trust.

Cases of the application of this rule are more frequent

under wills. These cases form themselves into three

groups : (i.) Cases where the legatee is described in the

will as a trustee of the legacy, but the trusts are not set

out there. Here, in the absence of actual fraud on the part

of the legatee the trust fails, and the legatee, holds as

trustee for the residuary legatee or next of kin {Be Iletlei/,

[1902] 2. Ch. 866). (ii.) Cases Avhere the legatee is not

described in the will as a trustee, but he was informed by

the testator that he was intended to take as a trustee.

Here if the legatee was informed of the particular

trusts intended, he is bound to carry them out, if he

was not, he is a trustee of the legacy for the residuarj-

\legatee or next of kin (7^' Boyes, Boyes v. Curritt, (1884)

26 Ch. D. 581). (iii.) Cases where there are several joint
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legatees, some of whom were and some of whom were not

informed that they were to be trustees. Here if the informa-

tion was given to any of the joint legatees before the will

was made, the shares of all the joint legatees go as if they

all had been so informed, while if the information was

given to none of them until after the will was made, only

the shares belonging to those who received the information

are affected {lie Stmd, Witliam v. Andrfic, [1<)00] 1 Ch.

237).

Art. XXII.

—

Dcchiratioii of Trust : Tlu: Tlnr«'.

^ L Certainties,
rv' -fc ,

(1.) No formal language is necessary to constitute

an effective declaration of trust, l)ut the language

used must make it certain :

(i.) That tlie settlor intended to coilstitute a trust

binding by law on himself or on the person

to whom the property was given
;

(ii.) That lie intended to bind definite property

1 )y the trust

;

(iii.) That he intended to benefit definite persons

in a definite way.

If there is a failure as to (i.) no trust is consti-

tuted ; if as to (ii.) or (iii.) a trust is constituted, l»ut

it is void for uncertainty.

(2.) Where the declaration takes the form of an

agreement or direction for the subsequent execution

of a proper trust instrument (iii.) will l)e satisfied

by ameregeneral indication of the settlor's intentions

in that behalf
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Where the dedaration takes the form of such aii

agreement or direction the trust declared by it is

called an executory trust. Where the declaration

itself sets out fully and formally the trusts on which

the trust property is to be held the trust declared

by it is called an executed trust.

Paragraph (1).

The three points which the language of the declaration

must make certain are commonly called the three ccrtamties.

As (i.) uncertainty as to this usually arises through the

settlor not declaring that the person taking the property

shall hold it on the trusts declared, hut hy his " praying"

or "desiring" him so to do. Thus, for example, in Re
Doivning ( (1889) 60 L. T. 140) a testator left his property

ahsolutely to A. and B., "in the full confidence that they

will carry out my wishes in respect thereof." It was held

here that, in the absence of evidence that A. and B. had

undertaken to carry out such wishes—which undertaking

would have brought them within the preceding article—no

trust was imposed on A. and B., who therefore took bene-

ficially. Again, in Re Oldfield, Oldjiekl v. Oldficld ([1904]

1 Ch. 549), a testatrix, after leaving property to her two

daughters absolutely as tenants in common, added, "My
desire is that each of my said two daughters shall during

the life-time of my son pay to him one-third " of the income

accruing from the property given :

—

Held, that no trust in

favour of the son was created, and the daughters took the

whole property beneficially.

Formerly the Court was inclined to hold that such

expressions gave rise to trusts which, owing to the form of

the expression, were called precatory trusts. Since the case

I of Be Adams and Kensington Vestry ((1884) 27 Ch.D.

394) the tendency has been the other way. It is now clear

that where a gift is made in words which clearly confer the
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property on a person, other words following such words

must be equally clear before the Court holds that they take

in effect away the property previously given (see j)cr

Lord EsHER, M.R., in Jlill v. 7^///, [1897] 1 Q. B. 483

at p. 487).

Sometimes difficulty also arises where a special power

to appoint among a class is given to a person, but there is

no gift over in default of appointment. Here in default

of appointment the question arises : Was there a trust

intended in favour of the class ? It seems now clear that

jif the power is a bare power to appoint or not, as the don(;e

[pleased, among the class there is no such trust, but if it is

fa mere power to select out of a class those who shall take,

then there is such a trust {lic Weckcs' Settlement, [1897]

1 Ch. 289 ; lie JIanhnn/, Hanhunj v. Hanhimj, [1904]

1 Ch. 415, since reversed ; and see Underbill and Strahan

on the Interpretation of Wills, pp. 71 et seq.).

The certainties required under (ii.) and (iii.) are not

peculiar to declarations of trust, but are necessary to all

grants and devises. It is clear that if it is not certain

what property passes under an instrument or to whom it

passes it is impossible to carry out the transaction. The

Court applies rules for the purpose of solving as far as

possible ambiguities on these points, but such rules

belong rather to the principles of interpretation of written

instruments than to equit}'.

The important point to note is that where there is a

failure of the first certainty there is no trust, and so, if the

property has been transferred, the person to whom it has

been transferred takes it beneficially. The cases lie

Doicmng {supra) and Re Oldfield, Oldfield v. Oldfield {supra)

are examples of that. On the other hand, where the first

certainty is present, but there is a failure as to the second

or third the trust fails. If the failure is as to the second

certainty no property is aftected by the trust, the intention
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of the intended settlor failing to operate. If the failure is

as to tbe^bird certainty, then if property has been yeat£.d

in a trustee, he, being a trustee, cannot under the preceding

AHicle repudiate the trust, while owing to the uncertainty

of the trust he cannot execute it. In this case he holds it

for the benefit of the settlor, or jf he is dead for those who

succeeded to his rights. The case of lie Boi/cs, Boycs v.

Carritt, (1884) 2 Ch. D. 531, is an example. This is also an

example of what is meant by a resulting trust.

Pabagkaph (2).

An executory trust is not executory in the sense in

which the word is used in respect to contracts

—

i.e., to be

performed in the future. All trusts are executory in that

sense. It is executory in the sense that "it is to bej

executed by the preparation of a complete and formal'

settlement carrying into eftect, through the operation of

apt and detailed legal phraseology, the general intention

compendiously indicated by the" settlor (jicr Lord CAiRNsin

Sachrillc-Westx. Viscount Holmcsdalc, (1870) 4L.R.H.L.

543 at p. 571). In the words of Lord St. Leonards

in Egerton v. Earl Brotodoic, (1853) 4 H. L. C. 1 at

p. 210) in the case of an executed trust, "the settlorjaas

been his own conveyancer." In the case of an executory

it'may be said he has only given his conveyancer mstruc-

tious to settle a conveyance.

Thus, if the settlor directs his trustees that certain

property shall be settled on A. as "counsel shall advise,"

this is a good executory trust {White v. Carter, (1766)

2 Ed. 366). So is a direction that certain freeholds,

leaseholds, furniture, and plate shall follow the barony of

B. as nearly as practicable, and according as the trustees

shall think proper or counsel shall advise " (Sackcille-

West V. Viscount Ilobnesdale, supra). And see examples

cited in the note to the next article.

Executory trusts usually occur either in marriage
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articles—that is, an informal written agreement nuu^c in

foutemplatiou of marriage as to the terms of the marriage

settlement afterwards to be executed, and in 3_ills where

directions are very frequently given that property left to

women shall be " strictly settled."

Art. XXIII.

—

luterprctation of Declarations of Trust.
1

In interpreting declarations of trust where the

trust declared is executed, the court will construe

the words and limitations contained in the declara-

tion strictly according to their ordinary meaning,

but where the trust declared is executory it will

construe them in the sense in which it presumes

the settlor would have expressed himself had he

expressed his intentions fully and known the legal

meaning attached to technical words and theo
technical rules as to the limitation of equital)le

interests.

As said by Lord Westbury in Sackvillc-West v. Viscount

Holmesdale {supra): "In construing the words creating

an executory trust, a Court of Equity exercises a large

authority in subordinating the language to the intent."

A good example of this is the case of He Johuston-

Cockerell v. Earl of Essex, (1884) 26 Ch. D. 538. There

a testatrix left certain plate and a leasehold house directly

to " Lord E. and to his successor, and to be enjoyed with

and to go with the title," and then she bequeathed to her

trustees certain other chattels upon trust to select and set

aside part of them "to be held and settled as heirlooms,

and to go with the title." The first of these bequests
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being a direct gift to Lord E. and his successors, had to

be interpreted according to law, aud it was held that the

effect in law of the bequest was to vest the chattels

absolutely in Lord E. The second gift was by way of

executory interest, and though neither in law nor in equity

chattels could not be made to accompany a title, yet in

equity they can be held in successive interests. The

court therefore directed the testatrix's intention to be

carried out as far as possible by a settlement giving merely

a life interest to Lord E., with limitations over making

the chattels descend with the title as far as the rules of

equity permit.

Again, the court, in interpreting the limitation arising

i

under an equitable trust, will not apply the rule in Shelley's

Case so as to give a cestui que trust the fee simple where

^
it was the clear intention of the settlor he should only take

f^ a life interest. Thus, where a settlor devised real estate

to B. and C. upon trust till his granddaughter D. should

marry or die, to receive the profits and thereout to pay her

100^. a year for her maintenance, and if she lived to marry,

then on her marriage to convey the estate to D. for life,

Avith remainder to her husband for life with remainder to

the issue of her body, it was held that, though D. would

have taken an estate tail had it been the case of an

immediate devise, yet that the trust, being executory, was

to be executed in a more careful manner, and that a con-

veyance to D. for life, remainder to her husband for life

with remainder to their first and every other son, with

remainder to the daughters, would best serve the testator's

intent {Lord Glenorchy v. Bosville, (1733) Cas. Temp.

Tab. 3; and see Trevor v. Trevor, (1720) 1 P. Wms. 622 ;

Painllon v. Voice, (1728) 2 P. Wms. 471). It was the

case of Lord Glenorchy v. Bosville (supra) which originated

* the distinction between executed and executory trusts.

Further, where a strict following of the directions to

settle would render the limitations void as contrary to the
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rule against perj^etuities, the Court will so adapt tlie settle-

ment as to avoid this (see lIa))iJ)('rsto)i v. Iliinihcrston,

(1716) 1 P. Wms. 332; He RuHsdl, DoreJI v. DorcU,

[1895] 2 Cb. G98).

As already said, executory trusts usually arise either in

wills or in marriage articles. In whichever way they arise

the interpretation is the same, save that in those that

arise under marriage articles there is a presumption in the

absence of evidence to the contrary {Ilowel v. Ilowel,

(1751) 2 Ves. 358) that it was intended to provide for the

issue of the marriage {Sackville-West v. Hohiicsdale, supra).

Of course, no such presumption arises in the case of

executory trusts in deeds.

Be Whiston's Settlement ([1894] 1 Cb. 6G1) may be

referred to as shewing bow strictly limitations arising

under executed trusts are construed. But cf. lie

Triugham's Trusts ((1904) 91 L. T. 370), where Joyce J.

held that in order to convey an equitable fee simple

technical words are not needed if the intention is other-

wise clear. Cf. Re Olirer's Settlement, Erered v. Leiuh,

[1905] 1 Cb. 191.

Aet. XXIV.

—

Completely Constituted Trusts.

1.) A trust which has been declared, is not

completely constituted until the trust property is

vested in trustees for the benefit of the cestuis que

trust.

(2.) In trusts dedaredintervivos the trust property

may become vested in trustees either (i.) by the

settlor constitutiug himself a trustee of it, or (ii.) l)y

his assuring or doing all in his power to assure the

trust property to other persons as trustees.

Lr trusts declared by will the trust property

always l)ecomes vested in the trustees from the
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moment tlie will comes into operation, i.e. from the

death of the settlor.

(3.) Where the effect of completely constituting a

trust is to transfer the equitable interest in the trust

property to the cestuis que trust, every cestui que

trust, Avhethcr or not he gave value for its

constitution, is entitled as an equitable owner to

have the performance of the trust enforced.

Paragraphs (1) and ("2).

The test whether or not a trust is completely constituted

is whether or not the settlor has divested himself at law or

in equity of the ownership of the trust property. At law

there is only one way of doing this, that is, hy executing a

proper assurance of it. But in equity he may as effectually

divest himself of it hy declaring himself a trustee of it for

the cestuis que trust. In order to do this it is not

necessary to " use the words, ' I declare myself a trustee,'

but he must do something which is equivalent to it and

use expressions Avhich have that meaning, for however

anxious the court may be to carry out a man's intentions

it is not at liberty to construe words otherwise than accord-

ing to their proper meaning" {ijcv Jessel, M.R., in

Richards v. Delhrkhie, (1874) 18 Eq. 11 at p. 14). Thus

in Gee v. Liddell, (1866) 35 Beav. 621, a testator left A.

a legacy of 2,000L, at the same time authorising his

executor B. to retain it till B.'s death, paying to A. interest

on it at the rate of 4/. B., being satisfied that the testator

intended to leave A. 3,000/., declared that he would see to

it that A. should have the extra 1,000/. Later he signed

a memorandum entitled in the will of the testator and

saying he paid A. 120Z. each year, "being interest at

4 per cent, on 3,000/." And later another memorandum
recording his previous declaration. He did in fact pay

120/. per annum to A. till his death. Held that he

constituted himself trustee of the additional 1,000/.
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Formerly when many things such as policies of insurance,

debts, etc, were not alienable at law, equity was often

compelled to "o further than this, and hold that where a

thing was inalienable at law, if the settlor had done all he

could to alienate it this amounted to a transfer in equity.

Though now this principle is of less importance than

formerly it is still good law. Thus in Keheicicli v. ]\Ianiii)i;i

((1852) 1 De G. M. & G. 176), certain residuary property

only transferable in the books of the bank was left by will

to A.'s mother for life and then to A. herself absoluteh'.

A. married in her mother's lifetime. Before her marriage

she assigned her reversionary interests in the reversionary

property upon certain trusts. Held that as she was not

owner in possession and so was not entitled to transfer the

property in the books of the bank, she had done all she

could to transfer it and so there was a complete divestment

in equity of her property in it.

On the other hand, where a settlor could if he had chosen

completely transfer property, but has failed to do so

through not adopting the proper mode of transfer, the

court will not perfect the gift either by holding that the

property is transferred in equity or that the imperfect gift

amounted to a declaration of trust by the settlor in favour

of the trustees or cestuis que trust (Aiitrobiis v. SiiiitJi,

(1806) 12 Ves. 39 ; Milroi/ v. Lord, (1862) 4 De (1. F. .'^•

J. 264). Here equity merely follows the law {CocJirdiic v.

Moovc, (1890) 25 Q. B. 1). 57).

No questions such as these arise when the trust is

declared by will, since a will is both at law and in equity a

complete assurance of the property comprised in it.

Paragraph (3).

Usually the act of the settlor which vests the trust

property in trustees is also sufficient to transfer the

equitable interest in the tro.st property to the cestuis (pie

trust. This is always the case where the settlor declares
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himself trustee, since if the effect of so declaring himself is

not to transfer the equitable interest to the cestuis que

trust his declaration has no effect whatever and is abso-

lutely nugatory. But sometimes property is effectually

vested by a settlor in trustees without any interest in

equity passing to the cestuis que trust. Examples of these

will be found under Art. XXYI.

Assuming, however, that the effect of constituting the

trust is, as it usually is, to transfer the equitable interest in

the property to the cestuis que trust, one important result

follows. In order that a person to whom a transfer of

property is made should take advantage of it, it is not

necessary any more in equity than in law that such person

should either be a party to the transfer or give any con-

sideration for the property {Paul v. Paul, (1882) 20 Ch.

D. 742). Thus if A. privately and unknown to B. conveys

by deed Blackacre to B., on B.'s discovering the conveyance

he can eject A. from Blackacre (see lie McMullan,

McMullan v. McMullan, [1901] 1 Ch. 143). In the same

i iway if A. declares himself privately and secretly a trustee

I
'jof Blackacre in trust for B., B. on learning of the declar-

\ illation can claim to have Blackacre conveyed to him {Neu\

Prance, and Garrard's Trustee v. Hunting, [1897] 2 Q. B.

19). Again, if A. conveys Blackacre to B. as a gift without

receiving any consideration whatever for it, or gives B. a

horse, completing the gift by delivery, B. immediately

becomes entitled to Blackacre and to the horse just as

fully (as far as A. is concerned) as if he had in each case

given A. the full value of the property (see Cochrane v.

Moore, (1890) 25 Q. B. D. 57). The same Avould be the

case if A. had declared a trust of Bp,ckacre or of the horse

in favour of B. (see Kekewich v. Manning, (1852) 1

I
De Gr. M. & G. 176). Hence the rule, as commonly stated,

that once a trust is fully constituted it can be enforced

against the settlor by any cestui que trust whether he gave

or did not give value for the trust. And this rule is
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absolute where the trust can he enforced hy a cestui que
trust at all. (See Art. XXVI.)

Art. XXV.

—

Inconipletehj Constituted TniMs.

(1.) When a trust has been declared but the trust

property has not been vested in trustees for the

benefit of the cestuis que trust, the trust is not fully-

constituted or is (as it is said) in Jieri.

(2.) When a trust is not fully constituted tlie

settlor is not bound to constitute it fully unless

—

(i.) he has agreed for valuable consideration to

constitute it ; and

(ii.) a party to the consideration requires the

performance of liis agreement.

(3.) Parties to the consideration for an agreement

to constitute a trust consist of

—

(i.) parties who gave valuable consideration other

than marriage

;

(ii.) parties who gave marriage consideration,

namely (a) the spouses, (b) the issue of

the marriage
; [q\J, -.

(iii.) trustees as representing any of the above.

Cestuis que trust under the declaration of trust

who are not parties to the consideration are called

volunteers.

(4.) When the court on the demand of a party to

the consideration compels the settlor to constitute

the trust, it will compel him to constitute the icliole



64 BOOK II.—EQUITABLE RIGHTS.

trust—that is, not only so much of it as benefits

parties to the consideration, l)ut those provisions

also for the l)enefit of volunteers.

(5.) Anj trust, the consideration of which is mar-

riage, for the Ijeiiefit of the Avife or children of the

settlor, of specific property in which the settlor had

no interest whatever at the date of the declaration

of the trust, and not being property of or in right

of his w^ife on the settlor's bankruptcy, is, void as

against the settlor's trustee in bankruptcy in so far

as it is not then completely constituted.

(G.) For the purposes of this article the sealing of

an ao;reement does not in itself make the ao-reement

one based on valuable consideration.

Paragraph (1).

Incompletely constituted trusts are iu effect contracts or

promises to constitute trusts. The most usual examples

of them are undertakings iu marriage articles to settle

certain sums of money or certain land and covenants in

marriage settlements to settle the after-acquired property

of the wife—that is, property accruing to her or to her

husband in her right after the marriage.

Paragraphs (2), (3), and (4).

An incompletely constituted trust, being simply a promise

or contract to constitute a trust, is subject to the ordinary

law of simple contract. If A. promises B. to teach C.

law, and neither B. nor C. gives consideration for the

promise, neither B. nor C. has any legal remedy against

A. should he refuse to perform his promise. If B. gave

consideration but C did not, B. would have a remedy but

C. would not. If C. also gave value, both B, and C. would
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have a remedy (Price v. Eastou, (1833) 4 B. & Ad. -133).

If, instead of promising to teach B., A. had promised

to settle 1,000/. on him, the result would he in each cas©

precisely the same. This is the primary distinction both

:,in lawand in equity between a conveyance and a contract

:

that a conveyance confers rights on the grantee whether

he has given consideration or not, while a contract confers

rights on the contractee only if he has given ((UisideratioD.

And this is the distinction between a completely and an

incompletely constituted trust (Re Anstis, Chetinjncl v.

Morgan, (1886) 31 Ch. D. 596).

The chief diflference between promises to constitute

trusts and other contracts is that the former are almost

invariably made in consideration of marriage, that they

are primarily intended to confer benefits upon the issue of

the marriage not yet born, and that, in the event of there

being no issue, benefits are intended to be conferred on

persons who are strangers to the whole transaction—

a

more complicated state of things than is ever found in

ordinary contracts based on marriage consideration.

Thus A. and B. by marriage articles agree that B.'s

—

the wife's—fortune shall be settled on her for life, then on

her husband, and on the death of the survivor on the issue

of the marriage, and in default of such issue on C, B.'s

daughter by a previous marriage, and if C. should pre-

decease A. and B. and die without issue, then on B.'s

sister's children. Now, if in fact no settlement is executed,

who is entitled to enforce this agreement ?

It is now finally settled that the only persons entitled to

do so are A. and B. and the issue of the marriage for whom,

as it is said, " the parents purchase." These are all that

are within the marriage consideration (De Mestre v. IVcst,

[1891] A. C. 264; Att.-Gen. v. Jacobs -Smith, [1895]

2 Q. B. 341), Formerly it was thought that C. was also

(Ncivstead v. Series, (1737) 1 Atk. 265), but that and a

E. • y
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number of other notions of a like kind (see Clarke v.

Wright, (1861) 6 H. & N. 849) are now exploded. Of

course, where there are trustees—as where the incom-

pletely constituted trust is a covenant in a settlement

to settle after-acquired property— the trustees as repre-

senting the parties to the consideration can enforce the

agreement too.

Once a party to the consideration applies to the court

to enforce it, the court will not enforce it in his favour

only. Say, for instance, that in the above example B.

dies without making any settlement and A. applies against

her executors to have the marriage articles enforced, the

court will not order the executors to pay B. the income of

A.'s fortune for life; it will order them to settle the fortune

in favour of all the beneficiaries imder the articles, whether

they gave value or are mere volunteers.

Paragraph (5).

This provision depends on s. 47 (2) of the Bankruptcy

Act, 1883. One point in regard to it must be noticed. It

only applies to specific property {Ex parte Bishop, Re

Tonnies, (1873) 8 Ch. App. 718). Where the trust or

agreement applies simply to a sum of money in no way

earmarked, then in so far as that has not been at the date

of the bankruptcy paid to the trustees, the trustees are

entitled to prove for it as a debt against the estate of the

banki'upt.

Paragraph (6).

At common law a deed—that is, an instrument sealed

and delivered by the maker—imports consideration. In

equity, for the purpose, at any rate, of constituting a trust,

it does not {Jeffries v. Jepies, (1841) Cr. & Ph. 139).
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Art. XXVI.

—

Tnisf<; of Imperfect Obligation.

(1.) Completely constituted trusts which have not

the effect of transferring the equitaTjle interest in

the trust property to the cestuis que trust cannot

1)6 enforced against the settlor or the trustee. Such

trusts may be called trusts of imperfect ohligation.

The most important are :

(2.) Trusts of moneyivotedj)y Parliament, granted

by royal warrant where the officers charged with

executing the trust are responsible only to the

Crown.

(3.) Trusts for the paym^ntof creditors to which

the creditors are not parties, either actually or by

being induced by notice of the trust to delay their

demands for payment.

(4.) Trusts for the advancement of purposes, public

or private, which are not charitable. I

Paragraph (1).

Many lawyers deny that a trust exists except all tlie

cestuis que trust can enforce it (see Mr. Uncierhill's defini-

tion of a trust, cited supra, p. 40). This would exclude

from the category of trust pretty well all incompletely con-

stituted trusts, at any rate, all those where among the

cestuis que trust there are any volunteers. It of course

excludes completely trusts such as are dealt with under

this Article, and this they recognise by calling these

illusory trusts. I think, on the whole, it is simpler to

regard a trust as completely constituted when the property

is vested in trustees, and where none of the cestuis que

trust can enforce it, to call it in analogy to contracts of

F 2
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the same kind, a trust of imperfect obligation (see Pollock

on Contracts).

These trusts are altogether different from transactions

such as that in He Pitt-liirrrs, Scott v. Pitt-Bivers, [1902J

1 Ch. 403. There a testator who had maintained a museum
and pleasure ground, to which he admitted the public, but

over which he never gave them any legal rights, devised

the same to his son and also an annuity of 300/. a year to

keep them. It was shown by evidence that the testator

intended, and the son undertook, to keep up the museum
and gardens and admit the public as the father had done,

but that the father had no intention to confer any legal

right on the public to admission. Held on this, that no

trust was created. The father obviously intended to rely

on the honour of his son. But in the present cases it is

intended to impose a legal obligation on the person to

whom the trust property is transferred. He is intended

to be a trustee in every way, and subject to all the duties

of a trustee. The only difference between him and an

ordinary trustee is that the law gives the cestuis que trust

no mode of enforcing his obligations.

Paragraph (2).
j

Thus, funds voted by Parliament for ]iensions to former

servants {G re nville-Murray v. Earl of Chtrendon, (1869)

9 Eq. 11), or prize-money granted by royal charter to be

distributed among the persons entitled (Kiidoch y. Secretary

of State for India, (1880) 15 Ch. D. 1), give no right of

action to the persons intended to be benefited.

Paragraph (3).

Trusts for the payment of creditors only bind the settlorj

in so far as the creditors are parties or " hold their hands "i

because of notice of it {Field v. Donoughmore, (1841)1

1 Dr. & War. 227). Thus in Re Sanders' Trusts, (1878)|

47 L. J. Ch. 667, A. made a trust deed for the benefit of
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his creditors generally. Information of this deed was con-

veyed to some creditors, who in consequence took no steps to

recover their debts. It was not communicated to others:

—

Held, that the trust was irrevocable as regards the first, but

revocable as regards the second class. Where, however, the

trust is for the benefit of some only of the settlor's creditors,

it may be held that it was intended to benefit them, and so be

irrevocable (Nen\Pranrc, and Garrard's Tritstcf v. HiuitiiKi,

[1897] 2 Q. B. 19). And if, after the trust for the payment

of creditors there is a trust of any residue left in favour of

J
a person who is not a creditor, then, as the settlor cannot,

(without revoking the trust for the latter, revoke the trust

in favour of creditors, he is bound by it {Godfrey v. Puolr,

U1888) 13 App. Cas. 497; and see Smith v. Cooke, [1891]

A. C. 297).

Paragraph (4).

Trusts not for persons, but for purposes, are perfectly

legal provided the purpose itself is legal, and the fund

given for the advancement of the purpose is not to be so

devoted for a longer time than permitted by the rule

against perpetuities {Pirhrhjht v. S(dir('ii, (1896) W. N. 86).

Thus a trust for the purpose of erecting a monument to

the settlor (Mltford v. Reynolds, (184H) 16 Sim. 105), for

the support of dogs or horses {lie Dean, Cooper-Dean v.

Stevens, (1889) 41 Ch. D. 552), for the promotion of

yachting {Re Nottacje, (1895) 2 Ch. 649), or for the main-

tenance of the settlor's tomb in a churchyard {Pirbright v.

Salicey, supra), are quite valid trusts provided they do not

tend to perpetuities. In the words of North, J., in Re Dean,

Cooper-Dean v. Stevens, svpra, at p. 587, such a trust is a|

perfectly good trust, although it is difticult to see who can

ask the Court to enforce it. In that case an annuity of I

750/. was lefL by a testator to his trustees for the purpose

of maintaining; his horses. It was held that it was not void,

but that the residue alter providing for the maintenance ot

the horses lapsed. Owing to the difficulty of enforcing
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trust? of this kind, it is now usnal to carry out such

purposes by making a gift of the fund, subject to a gift

over in case the purpose is not carried out {Re Tijler,

Tyler v. Tyler, [1891] 3 Ch. 252).

Art. XXYII.— V<rkl and Voidable Trusts.

Equity follows the law as to illegal assurances, and

therefore, Avhere a legal assurance would be liable

to fail or to be set aside on the ground that it was

(i.) made for an unlawful purpose or a purjDose

contrary to the policy of the law, (ii.) intended to

delay or defeat creditors within 13 Eliz. c. 5,

(iii.) induced by fraud, coercion, or undue influence,

or (iv.) void under the Bankruptcy Act, 1883, an

assurance by way of trust will also Idc liable to_fail

or to be set aside.

It is not jjroposed here to discuss the question when

a trust is void or voidable. A trust is void just where a

conveyance would under the same circumstances be void.

And when it is void under (i.) or (iii) there is a resulting

trust to the settlor; when under (iii.) to the creditors and

(iv.) to the trustee in bankruptcy. A short summary of

the law will be found at pj). 2G0 and 261.

It is enough to say that where several trusts arise under

the same instrument the fact that one or more of these is

void or voidable will not affect the others if these are

clearly severable from the void trust. Thus, one of the

commonest examples of an unlawful trust is a trust for the

illegitimate children which the settlor's mistress has or

may have. Now the trust in favour of the unborn children

is bad as conducing to immorality. But there is no such
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objection to the trust in favour of the children ah-eady born,

and it will be held <,food i/t'r Harriso)i, Harrison v.

Ilir/son, [1893] 1 Ch. 561).

Perhaps it should be added that in a recent case a

distinction between trusts and conveyances for inuaoral

consideration was taken. In PliilUps v. Prohyn, ([1809]

1 Ch. 811) it was held that while a settlor could not get

such a settlement set aside because he could not plead his

own turpitude, the trustees who were in no such position

could ask the court whether the settlement was good, and

the court knowing the consideration was immoral must set

it aside. This seems contrary to all principle. It in effect

is to permit trustees to set up jiLS tcrtil against their cestui

que trust, which they certainly were never entitled to do.

Art. XXVIII.— IVhat Property may he the Subject-

Matter of a Trust.

Any property which is assignable either at law or

in equity may [)(' iiuidc the subject-matter of an

express trust

All property whether or not assignable at law is

^, assignable in equity except

—

^ (1.) Property to which a married woman is

entitled in equity for her separate use without power

of anticipation {infra. Married Women's Property).

(2.) Property not assignable by the policy of

the law.

(3.) Property expressly rendered unassignable by

Act of Parliament.
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Art. XXIX.

—

Passive and Active Trustees,

Trustees are either 2^c(^sswe or cictive trustees.

A trustee is a passive trustee when by the terms

of the trust he is simply directed to hold the trust

property for the benefit of the cestui que trust.

The trust is then called a simple trust.

A trustee is an active trustee when by the trust J

instrument special duties or powers are imposed or

conferred upon him which involve on his part actual

dealings with the trust property. The trust is then

called a special trust.

A duty imposed by the trust instrument is called

a special duty ; a power so imposed, an express

power.
J

Thus A. grants Blackacre unto and to the use of li. and

C. and their heirs upon trust to allow D. to receive the
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rents and profits during D.'s lite, and on D.'s death for C.

and his heirs. Here B. and C. are passive trustees ; they

simply hold the legal estate in Blackacre first for the

benefit of D. and afterwards for C. And the trust is a

simple trust.

If however the trust had been this : A. grants Blackacre

unto and to the use of B. and C. and their heirs in trust to

receive the rents and profits and to pay after deducting all

costs, expenses and outgoings, the net income to D. for

life and on D.'s death to convey the estate to E. and his

heirs, with power at their discretion to sell Blackacre at

any time during D.'s life and hold the purchase money on

the same trusts. Here B. and C. would be active trustees

as the duty imposed on them of receiving the rents and

paying outgoings necessitates their dealing with the trust

property. The trust would therefore be a special trust,

the duty referred to a special duty, and tin; power of sale an

express power. (See Van Grutten v. FoxireU, [1897] A. C
658 ; and cf. Doe v. Briggs, (1809) 2 Taunt. 109, and lie

lAishinar, Moody v. Pen/old, [1891] 1 Ch. 258.)

Art. XXX.

—

Appoinimenl of Trustees.

(1.) Trustees are in the first instance aluKJsl

invariably appointed by the settlor under the in-

strument constitutino; the trust. Such trustees arc

called original trustees.

(2.) Where it is desired to appoint new trustees in

substitution for or in succession to original or other

trustees, such appointment may ])e made

—

(i.) By the person (if aiiy) who is by the trust

instrument nominated to appoint new

trustees ; or,
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(ii.) If 110 such ])ersoii is so nominated, or the

person so nominated is unable or unwilling

to act, by the persons having power under

s. 10 of the Trustee Act, 1893, to appoint

new trustees where such power is not

expressly excluded by the terms of the trust

instrument ; or,

(iii.) Where it is found inexpedient, difficult, or

impracticable to appoint new trustees other-

wise, by the court under the powers conferred

upon it by s. 25 of the Trustee Act, 1893.

(3.) The persons having power under s. 10 of the

Trustee Act, 1893, to appoint new trustees are the

surviving or continuing trustees or trustee for

the time being, or the personal representatives of

the last survivinoj trustee.

Subject to the terms of the trust instrument,

these persons or the person (if any) nominated by

the trust instrument to appoint new trustees are

entitled to appoint a new trustee in substitution for

or in succession to another trustee only when

(i.) the latter is dead, or

(ii.) remains out of the United Kingdom for

more than twelve months ; or

(iii.) refuses or is unfit to act, or is incapable of

actino; in the trust.

(4.) The powers conferred by s. 25 of the Trustee

Act, 1893, upon the court may be exercised by the

court whenever it considers that it is expedient to

do so. It will in general consider it expedient
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to do SO where the circumstances are sucli as would

entitle the person nominated to appoint new trustees

to exercise the statutory power conferred by s. 10,

or more particularly where an existing trustee has

been convicted of felony or is a bankrupt.

(5.) On the appointment of a new trustee the

number of trustees may be increased, separate sets

of trustees may be appointed to se[)arate parts of

the trust property subject to distinct trusts, and the

number of trustees may be diminished to two where

originally more than two were appointed. But a

retirinix trustee shall not be discharged unless there

are at least t_wo trustees left to perform the trust,

except where one only was originally appointed.

S. 10 of the Trustee Act, 1893, is a re-enactment of

s. 81 of the Conveyancing Act, 1881. Concurrently with

the power to appoint new trustees given to the Court of

Chancery by s. 25, the Court in Lunacy has, under s. 129

of the Lunacy Act, 1890, power where the_ owner of the

power to appoint is lawfully detained as a lunaUc, to

nominate another person to appoint in his stead, and to

make an order vesting the property in the new trustees

when appointed {Re Fuller, [1900] 2 Ch. 551).

The power of the court extends to appointing original

trustees where from any cause none have been effectively

appointed by the settlor, or all those appointed disclaim

{Be Willianis, (1887) 36 Ch. D. 231). But though the

court may appoint original trustees, it cannot reappoint

the old trustees as new trustees (itc Martin's Trunts,

W. N. (1886) 183).

Though the court is not entitled under this section to

discharge trustees unless at least two remain, yet under

its general jurisdiction the court may in an action for the
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administration of a trust discbarge all the trustees without

appointing any neAv ones in their place {Re ChetwyniVs

Settlement, Scarisbrick v. Nevinson, [1902] 1 Ch. 692).

AVliere the donee of the power to appoint new trustees

is a heneficiary under the trust the power is personal,

and remains in him after he has alienated his interest

(IlardaJcer v. Moorhousc, (1884) 26 Ch. D. 417). He is

not, however—any more than the person having the statu-

tory power—under a legal obligation to exercise bis power

{Re Sarah Knight's Will, (1883) 26 Ch. D. 82). If, how-

ever, he or the person having the statutory power is willing

and able to appoint, the court has no jurisdiction to over-

ride this power by itself appointing {Re TIiggi)ihottoin,

[1892] 2 Ch. 132). Where, however, it is desirable, the

court should appoint, as where, for instance, the last

trustee has been guilty of a breach of trust {Re Pilling's

Trusts, (1883) 27 Sol. Jo. 199), or where joint donees of

the power cannot agree {Re Tempest, (1866) 1 Ch. 485), or

where there is doubt as to who is entitled to exercise the

express or statutory power {Re Woodgate, (1857) 5 W. R.

448), or where a vesting order is desirable, the existence

of an express or statutory power to appoint will not exclude

the court's jurisdiction.

Paragraph (3). J

A last surviving trustee is not entitled to appoint new

trustees by his will {Re Parker's Trusts, [1894] 1 Ch. 707).

On his death, as we shall see (see Art. XXXVII), the

trustee's estate descends to his personal representatives,

who are not entitled, as a rule, to exercise any exjiress

or statutory powers given to trustees {He Inglehy

d- Co., (1883) 13 L. Pt. Ir. 32()), but who arc entitled,

subject to any express power given by the settlement, to

appoint trustees, who will have all the poAvers given to the

original trustees (see Art. XXXVI.).

The powers of appointing new in substitution for the

existing trustees, whether such powers are express or

J
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statutory, are somewhat strictly construed (see llf IValhrr,

[1901] i Ch. 259).

Art. XXXI.

—

WJio mmj hr appointed a Trnsti'c.

(1.) Any person (including a corporation) is com-

petent to be a trustee of any property which at

law or in equity he is competent to hold.

(2.) A settlor is entitled to appoint any competent

person a trustee, but a person nominated by the

trust instrument or entitled under s. 10 of the

Trustee Act, 1893, to appoint new trustees should

not appoint, as a rule, himself, though competent,

or any other person, though competent, whom the

court would not appoint.

(3.) The court will not appoint (l) a person

under disability; (2) a person not resident within

the jurisdiction of the court
; (3) a cestui que trust

or the husband of a cestui que trust
; (4) or any

person who has been guilty of conduct which under

the preceding article would justify his removal from

the position of trustee.

(4.) A married woman is not a person under dis-

ability for the purposes of this Article, and is as

competent to be a trustee as a feme sole, though as

a rule the court is disinclined to appoint lier.

Paeagraph (2).

Formerly it was generally thought that the donee of a

power to appoint new trustees could not appoint himself

{Skeats v. Evans, (1889) 42 Ch. D. 522). It has now been

decided that this is not the law. It is, as a rule, most

undesirable that the donee should appoint himself, but in
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a proper case he is entitled to do so, and the court will

approve the appointment (Monte/ion' v. GncdaUa, [1903]

2 Ch. 723).

Though the donee (express or statutory) of a power to

appoint new trustees may lawfully appoint persons whom
the court Avould not appoint, it is very injudicious for him

to do so. If it is found necessary for the court afterwards

to remove such person, the donee may be made liable for

the costs (see liaikes v. Raikes, (1866) 35 Beav. 403),

and it is submitted that, if the appointment is flagrantly

improper and the person appointed commits a breach of

trust, the donee may himself be held liable for such breach

(see and consider Re Earl of Lichfield, (1737) 1 Atk. 87).

Since the Bodies Corporate (Joint Tenancy) Act, 1899,

a corporation may be appointed a co-trustee with an indi-

vidual (Re Thompson's Settlement, [1905] 1 Ch. 229.)

Paragraph (4).

Formerly a married woman was not entitled to become

a trustee without her husband's consent. This was because

she had no common law capacity to hold property indepen-

dently of her husband, which was, moreover, responsible for

her acts as trustee. This law has now been altered by the

Married Women's Property Act, 1882. Owing, however,

to the difficulties which may arise as to a married woman's

power to convey the trust property without her. husband

joining in the conveyance (see Re Harkness and Allsopp,

[1896] 2 Ch. 358, cf. Re West and Hardy s Contract,

[1904] 1 Ch. 145), and as to the remedy against her

for breach of trust (see Re Turnhull, [1900] 1 Ch. 180),

she is not a desirable trustee. i

The courts also were formerly reluctant to appoint a

feme sole—that is, a woman without any husband—to be

a trustee. Where, however, she is shown to be competent

from a business point of view to discharge the trust, she

is now just as eligible as a man (see Re Dickinson's Trusts,

[1902] W. N. 104).

i
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^Art. XXXII.

—

Disclaimer of Trust hij a Trustee.

(1.) Any person, even tliougli he may have aoreed

before appointment to aet as trustee, may after

appointment disclaim the trust and trust property.

(2.) A man or feme sole may disclaim expressly

by deed or impliedly by refusing in language or by
conduct to act as trustee. A married woman must

disclaim by deed.

(3.) If a person appointed trustee does not dis-

claim expressly or impliedly within a reasonable

time, the court may hold that he has accepted the

trust.

(4.) A person appointed trustee must disclaim or

accept the whole trusts and trust property.

Paragraph (1).

A person who has promised to become trustee may, after

the trust is created, disclaim because he receives no con-

sideration for his promise. Where a trustee does disclaim,

if he is sole trustee and the settlor is living, the trust

property remains vested in the settlor, who is himself

trustee of it for the purposes of the trust until new trustees

are appointed {Mallott v. Wilson, [1903] 2 Ch. 494). And
even where the trustee is appointed by Avill, and by the

same will the trust property is devised or bequeathed to

the trustee, if the trustee disclaims the trust lie takes

no interest under the will in the trust property {Re Birchall,

BirchallY. Birchall, (1889) 40 Cb. D. 436).

Paragraph (2).

The iisual mode of disclaiming is by deed. But in the

case of a man and feme sole either a verbal refusal or a
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refusal by conduct—such as by purchasing some of the

trust property from the person in whom it would vest in

case of disclaimer by the trustee {Stacei/ v. Elph, (1832)

1 M. & K. 199)—is equally effective, though not equally

expedient. Sect. 7 of the Real Property Act, 1845, enabled

a married woman to disclaim an estate of any tenure by

deed. Query, whether since the Married Women's Property

Act, 1882, she cannot disclaim as if she were a feme sole.

Paragraph (4).

Thus in Lord and Fullertcm's Contract {[1896] 1 Ch. 228),

a testator declared trusts of real and personal propert}',

some of which was in England and some abroad. One

trustee accepted the trust as to the foreign property, and

the others as to the English property. On a sale of the

English property by the latter, held that the trustee who

accepted as to the foreign property was also a trustee of the

English property and must join in the sale.

"^ Art. XXXIII.

—

Eetirement of a Trustee.

Once a trustee has accepted the trust he cannot

voluntarily retire or be conijDulsorily removed except

(i.) by the lawful exercise of the powers as to

the appointment of new trustees referred to

in Art. XXX*. ; or,

(ii.) by the consent or direction of the sole cestui

que trust, or of all the cestuis que trustent

where such sole cestui que trust or all such

cestuis que trustent are absolutely entitled to

the trust property, and are not subject to

disability.

Where the cestuis que trust are all sui juris and

absolutely entitled, they are owners in equity of the trust
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property, and ran at any time cletermine the trust and

discbarge the trustees (see Art. LX., infra).

Art. XXX V.

—

Jmlicial Trustees.

(l.) By the Judicial Trustees Act, 1896, the

court, on the application of the settlor, or a trustee

or beneficiary, may appoint a judicial trustee as

sole trustee, or in addition to or in substitution for

any other trustee or trustees.

(2.) Such trustee is an officer of the court, and

if the court is not satisfied to appoint the person

nominated by the party applying for the appoint-

ment, it may appoint the official solicitor of the

court or a private person.

(3.) The judicial trustee's duties, rights, and

liabilities are the same as those of an ordinary

trustee, subject to these qualifications :

—

(i.) If he is not the official solicitor lie must give

security.

(ii.) The court may assign him remuneration.

(iii.) He must every year submit his accounts for

audit by an officer of the court or a pro-

fessional accountant appointed by the court.

(iv.) He must obey any direction given by the

court as to inquiries to be made into, and as
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to the mode of conductino; the administration

of the trust.

The administration of the Judicial Trustees Act, 1896,

is now regulated by the Rules of 1897 made in pursuance

of it. See Annual Practice, 1905.

Paragraphs (1) and (2).

The discretion of the court to appoint or refuse to

appoint a judicial trustee is absolute, and is in no way

limited by any power to appoint new trustees vested in the

applicant or any one else {Re Ratcliffe, [1898] 2 Ch. 352).

Nor, if it is dissatisfied with the person nominated by the

party applying for the appointment of a judicial trustee, is

its choice confined to the official solicitor ; it may, if it

thinks fit, appoint a person proposed by the retiring trustee

(Douglas v. Bolam, [1900] 2 Ch. 749).

Though the court has power to appoint a judicial trustee

to act in conjunction with an ordinary trustee, it will not,

except under special circumstances, do so {Re Martin,

[1900] W. N. 129).

Aet. XXXV.

—

Vesting the Trust Property in New

i Trustees,

U})oii the appointment of new trustees, or on the

retiring of an existing trustee, the trust property

may be vested in the new trustees, or in them

jointly with any continuing trustees, or in the con-

tinuing trustees.

(1.) By an ordinary assurance executed by the

former trustees : or
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(2.) By a vestiDg declaration in the deed ap-

pointing a new trustee, or discharging a retiring

trustee, by the person appointing the new trustee,

or by the retiring trustee and continuing trustee

and the person entitled to appoint new trustees, pro-

vided the ti'ust property is not copyhold or customary

land or land conveyed by way of mortgage to secure

trust money, or is any share, stock, annuity, or

property transferable only in the books of a com-

pany or other body, or in a mode proscril)ed by Act

of Parliament ; or

(3.) Where it is difficult or impossible to obtain

a transfer of the trust property in either of these

modes, then by vesting order of the court, which

will vest the trust property which is transferable by

ordinary assurance to the new or the new and con-

tinuing trustees, and give them the right to call for

a transfer or an admittance as to trust property

transferable only in the books of a company or otJier

body, and in the rolls of a manor.

The above article is a summary of s. 12 (beiii^^ a re-

enactment of s. 34 of the Conveyancing Act, 1881) and

ss. 26, 34, 35, and 36 of the Trustee Act, 1893.

A vesting declaration was introduced for the purpose of

facihtating the transfer of the trust projierty to the new

trustees where it is impossible to obtain an assurance of it

from the old or retiring trustees, and it is desirable to

avoid the expense of a vesting order. Vesting orders are

still frequently found necessary. For an example see lie

General Accident Assurance Corporation, Limited, [1904]

1 Ch. 147.

Under ss. 135 and 136 of the Lunacy Act, 1890, where

g2
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the trust, property is vested solely or jointly in a lunatic

trustee ayLio has not the power to appoint new trustees,

the Judge in Lunacy may on petition make a vesting

order.

(^
Art. XXXVI.

—

Eslatf (aLcii hij a Trustee. -

(1.) Where the trust is ii simj^ trust, and the

trust property is freehold laiKl, then :

—

(i.) Where the conveyance of the trust property

to the persons appointed trustees is by deed

of grant, such persons will take no estate in

the land unless it is limited in the deed not

merely unto them but also to their use
;

(ii.) AVhere the conveyance is by \yill they will

take no estate unless the land is so limited,

or unless from the terms of the will it is clear

that the testator intended the land to vest in

them.

(1^.) AVhere the trust is a special trust, then,

though the trust property is freehold land, and

though it is not limited to the use of the!

trustees :

—

(i.) Wliere the conveyance is by deed of grant

the trustees will take an estate in the landj

of the same extent as the words of the deed'

would operate "" convey to a purchaser for

value

;

(ij.) Where the conveyance is by will, the trustees]
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will take only an cfiUittj piir (tittre vie in the

land if such estate is sufficient to enable them

to perform the special duties of the trust

;

but if such an estate may not be sufficient

for such purposes, then they will take the fee

simple whether the land is limited by the

will to them or to them and their heirs.

Paragraph (1).

The Statute of Uses, 1535, has the effect of transferring

the legal estate in land to the person to whose use or in

trust for whom it is conveyed. But operation of the

statute is confined to conveyances of freehold lands upon

passive uses or trusts (see Strahan's Intro, to Convey-

ancing, pp. 9 et seq.). Where the estate conveyed is

freehold, and the trust upon which it is conveyed is

passive, then the statute imperatively applies, provided the

assurance is inter vivos. Where, however, it is by will,

the statute only applies where it seems that it was the

intention of the testator that it should apply {Ibid., p. 26-f

,

and see Doe v. Field, (1831) 2 B. & A. 564; and of.

Houston V. Hughes, (1827) 6 B. .t C. 403, and Ee Toiun-

souVs Contract, [1895] 1 Oh. 710).

Where the trust property assured to the trustees is

merely equitable freehold in land, then the statute no more

applies—whether the assurance is by will or deed—than

it does when the trust property is leasehold or pure

personalty.

Paragraph (2).

The rule as to wills stated in the article is based on

ss. 30 and 31 of the Wills Act, 1837. The reader will

find these sections discussed at some length in Underbill

and Strahan's Interpretation of Wills, pp. 184 et scq. Here

all that is necessary is an example or two to illustrate the

meanincf of the article.
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Suppose A. by deed conveys Blackacre to B. and liis

heirs in trust to receive the income, and, after discharging

all expenses and outgoings, to pay the net income to C. for

life, and upon C.'s death to hold Blackacre in trust of D.

and his heirs. Now, here the trust in favour of C. is a

special trust, and that in favour of D. a simple trust. The

existence of the special trust, however, prevents the Statute

of Uses from operating, and accordingly the whole legal

fee vests in B. If, however, the assurance had been
Jjy,

^will, then, as an estate for the life of C. would be all B.

needed in order to perform the special trust, that is all he

would take, and the limitation over to D, would carry both

the equitable and the legal estate in Blackacre {Blagrave v.

Blagrave, (1849) 4 Ex. 550).

On the other hand, if it is not clear on the face

of the will that an estate _^j»r autre vie will be sufficient

to enable the trustee to perform the special trust, he

will take the fee simple, whether it is expressly limited

to him or not. Thus, if A. by will devises Blackacre to B.

in trust for C. for life for her own separate use, and on C.'s

death to the- heirs of her body, and in default of such heirs

to D. for her separate use, and on D.'s death to her heirs,

here B. will take the fee simple, because an estate pitr

auti^e vie, though sufficient to enable him to perform the

special trust for C.'s separate use, would not enable him

to perform the special trust for D.'s separate use should it

ever require performance {Ilarton v. Ilarton., (1798) 7 T.

K. 652; Van Gruitcn v. Foxirdl, [1897] A. C. 658). Special

trusts which arise in this way from time to time, are

called recurring trusts .

The importance of this rule as to the estate taken by

the trustees lies chiefl}' in this, that the rule in Shelley's

Case, (1579) 1 Rep. 88a, applies only if all the limitations

are legal or all are equitable. Thus, in the example last given,

if there had been no recurring special trust, the trustee would

have taken only an estate for C.'s life in Blackacre; C.'s
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interest accordingly would have been equitable, while the

limitation to the heirs of her body would have been legal.

Accordingly C. would have taken only an estate for life with

a legal contingent remainder for whoever might be the heir

of her body. The recurring special trust, as it vested in legal

fee simple in the trustee, made all the limitations to the

cestuis que trust equitable. Accordingly C. takes not an

equitable life estate, but an equitable fee tail which she can

bar, and so put an end to the recurring trust in favour

of D. {Van Grutten v. Foxwell, supra). • ^>^

Art. XXXVII.

—

Devolution of Trust Fropertij.

Trust property is always vested iu the trustees

where there are more than one, as joint tenants.

Therefore, on the death of one of them the whole of

it remains vested in the other or others surviving.

On the death of the last surviving, the trust pro-

perty, whether it is personalty or realty (provided,

where it is realty, it is not of copyhold tenure), and

whether or not tlie last surviving trustee attempts

to devise or bequeath it, devolves upon his personal

representatives.

Formerly the trust estates of a sole trustee devolved on

his death precisely as if they w^ere his own absolutely. If

he left no heirs they were even, it seems, liable to escheat.

This liability was abolished by s. 46 of the Trustee Act,

1850. And now, by s. 30 of the Conveyancing Act, 1881,

they devolve whatever their nature on his personal repre-

sentatives, provided they are not legal copyhold (Copyhold

Act, 1894, s. 88). If they consist of equitable interests
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ill copyliokl tlu'V, like legal freeholds, devolve uuder

s/'BO (liC Soiiierrillr awl I'liritrr.'i i'i»itntrt, [1903]

'2 Ch. 588).

It was t'ormerly the cusLoiii for a sole trustee to devise

his trust estates to trustees to hold them until new trustees

were duly appointed. Whether it is possible to do this in

eft'ect by appointing sejiarate executors for the trust estates,

is doubtful (see Re Cohm'n Trusts, [15)02] 1 Ch. IHT).
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ART. XXXVm.—Nature of a Trustee's Duties,

J Powers (Old Prlrihuies.

( 1
.

) A duty of a trustee in an al )solute obligation

to do or to abstain from doing a certain act. When
tlie obligation is to do the act it is a positive duty,

when the oblio-ation is to abstain from doins; the

act it is a 'negative duty.

(2.) A power or discretion of a trustee is a posi-

tive duty of the trustee to exercise his judgment in

coming to a decision wheth,er or not a certain act

shall be done or how or when a certain duty

shall be performed and to act, or to al^stain

from actinof, in accordance wdth such decision.

I

Where the power is to decide whether or not a

certain act shall be done it is called an absolute

p^.y,_^isci-etion ; where it is to decide how or when a

li^
I
certain" duty shall be performed it is called a

I discretion coupled luitli a duty.

(3.) A privilege of a trustee is a right of the

trustee to apply to the court for its protection or

relief in connection with the performance of his

duties as trustee.

(4.) The failure of a trustee in whom a power is

vested to employ reasonable care, prudence, and

intelliaence in comino- to a decision is a failure to

perform the positive duty of exercising his judgment

in that behalf.

(5.) The failure to perform a positive duty or to

observe a negative duty is a breach of trust.
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(G.) iVU the duties and powers vested in the

original trustees ])y the trust instrument on IIk;

death of one of two or more trustees survive to the

othei;_or others surviving, and on the appointment

of new trustees vest in such new trustees, unless it

appears from the trust instrument that the setthjr

intended the duties and powers to be personal to

the original trustees. On the_death of a last sur-

viving trustee such duties and powers do not vest

in the personal representatives of sucli trustee

unless they were by the trust instrument vested

in the original trustees and their heirs or personal

representatives.

Paragraphs (1) and (2).

What are usually called duties and what are usually

called powers or discretions are both in their essence absolute

duties. The difference between them docs not lie in the

nature of the obligation on the trustee, but in the nature

of the act he is obliged to do. In the case of duties he is

bound to do the thing prescribed, whether in his judgment

it is wise to do it or not. In the case of powers or dis-

! cretions he is bound to exercise his judgment, whether it is

wise to do a thing or not, and act accordingly. Thus, if

10,000L be vested in A. upon trust to receive the income

until B. attains twenty-one years of age, and until then to

pay the whole or such portion thereof as he may think

proper for the maintenance and education of B., and on

B.'s attaining twenty-one to hand over to him the trust

fund and all accumulations, A. is under two absolute

duties, and has one power or discretion. His absolute

duties are to receive the income and to pay over the

corpus of the trust fund and the accumulations to B.

These duties he must perform whether he thinks the

settlor was wise in making such provision for B. or not.
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His iliscretioii is as to the amount which is to be devoted

to the mainteuauce aud education of B. during his minority.

Here his dutj' is to decide how much of the income, if anj-,

miiy, in his judgment, be wisely devoted to this object.

He has no right to hand over the whole or any part of the

income without considering whether the money is wisely

si>cnt or not, any more than a jury have a right to decide

by lot what their verdict shall be (7^' Brtiaut, Bryant v.

JIicldci/,[18M] 1 Ch. 3"24; and see li'ilson v. 'J'tirno;

(1883) 22 Cli. I). 521).

In the same way powers are absolute discretions as far

as they are discretions at all. Provided the trustee

exercises his judgment properly, and executes the power

accordingly, the court will not interfere with his exercise

of it. The difference between what is called an absolute

power and a power coupled with a duty is this : Where the

power is absolute if the trustee in the exercise of his judg-

ment refuses to execute the power at all, the court will

not compel him to execute it. Where the power is coupled

with a duty, the court will compel him to perform the

duty, and any refusal to perform the duty will be regarded

as a repudiation of the power coupled with it. If, how-

•ever, he is willing to perform the duty, the court will not

interfere with his decision as to how the power coupled

with it is to be executed. (See per -Jkssel, M.Pi., iu

Tempest v. Lord Cain»i/s, (1882) 21 Ch. D. 571 at

p. 578.)

Thus, in lie Jin/ant, Bryant v. Ilickiei/ (supra), a testator

directed his trustees that after the death or remarrias:e of

his wife they should apply the whole or such part as they

thought lit of the income of the expectant share of any
child towards the maintenance of such child. The wife

remarried, and the trustees in the exercise of their

discretion refused to allow her any part of the children's

income for their maintenance:

—

Held, that the discretion

of the trustecB was absolute, and not coupled with any
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duty, and that the Court could not interfere with tlieir

bond fide exercise of it (and sec (lislxniic v. OisJionic,

(1877) 2 App. Cas. 300).

Again, in Re Tlarfirearcs, Jlich v. Ilanireavca ( [1901]

2 Ch. 547, note), trustees were directed at their discretion

to sell the trust railway stock and reinvest the proceeds.

The trustees applied to the court for directions as to when

they should sell such stock, and the court, heing of opinion

that though the trustees were bound to sell the stock

sooner or later yet they had an absolute discretion as to

when they should sell, held that it could not interfere with

the hand fide exercise of such discretion. Here the power

was coupled with a duty which the trustees were bound

and willing to perform, but so far as they had a discretion

as to the mode or time of its performance the discretion

was absolute. (And see Tempest v. Ijord Camoys, supra.)

Powers coupled Avitli the duty of managing the trust

property are usually regarded as merely incidental to and

part of the general scheme of management. When, there-

fore, the court undertakes the administration of the trusts

it exercises itself such powers. Thus, in Tempest v. Lord

Camoys ( (188-2) 21 Ch. D. p. 576, note), a settlor devised

to S. and F. his real estate upon trust to accumulate the

rents and apply them for the benefit of certain persons, of

whom F. was one. He empowered his trustees to let his

mansion-house. In an administration suit the chief clerk,

upon inquiry directed, found that the house should be let.

F. objected:

—

Held, that the power to let was incidental to

the scheme of management, and could be exercised by the

court without F.'s consent. (And see lie Courtier, Coles

V. Courtier, (1887) 34 Ch. D. 186 ; and cf. Tempest v. Lord

Camoys, supra, p. 92; and Be Hill, lldl v. Pileher, [1896]

1 Ch. 962.)

Besides powers expressly given by the trust instrument

or by statute many are implied. Indeed, as we shall see,

most duties of trustees must in the nature of things imply
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a certain discretion : e.f/., a trust to invest in any

security in which trust funds may by law be invested

f:;ives the trustee a discretion as to choosing the particular

security.

As powers and discretions of trustees are duties, all that

is hereinafter said as to duties and the mode in which they

should l)e executed and observed applies equally to them;

and further, beinjj^ duties, they cannot—as powers for the

donee's own benefit may—be released by the trustee, nor

extended or altered in their operation with the consent of

a cestui que trust who is not absolutely entitled {Wellerv.

Ka; (1866) 1 H. of L. (Sc.) 11).

Paragraphs (4) and (5).

Whether a trustee has in any given instance employed

reasonable care, prudence, and intelligence in coming to a

decision is purely a question of fact (see Be T)e Pothonier,

Dent V. Dc Pothonier, [1900] 2 Ch. 529). To cite

I

authorities, as is often done, to show what amounts to

I

reasonable care, prudence, or intelligence, is, it is sub-

j
mitted, a misleading and dangerous practice. It is an

attempt to decide a point of fact, not by evidence, but by I

authority, and tends to the establishment of a doctrine ofl

I "constructive" want of care, &c., similar to the venerable

but exploded doctrine of " constructive " fraud.

If examples are wanted of what has been held in specific

cases to prove want of reasonable care, &c., see infra,

notes to Art. XL. para. 4, and Art. LXIV.

It is to be remembered that as far as absolute duties are

concerned, the question of negligence does not arise. The
trustee there is bound to do or refrain from doing a definite

thing, and if in fact he fails to do or refrain from doine:

tliis he is guilty of a breach of trust, whether his failure

arose from want of reasonable care, prudence, or intelligence

or not. Where a discretion has to be exercised, on the

other hand, the courts hold that the trustee must display
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reasonable care, prudence, and intelligence in coming to a

decision, or he has not performed his duty, i.e., has not

exercised his discretion at all,

PARAGraPH (6).

The first part of this paragraph is a summai-y statement

of the law as enacted by s. 22 (as to surviving trustees)

and ss. 10 (3) and 37 (as to new trustees) of the Trustee

Act, 1893. These sections were re-enactments of ss. 38

and 31 and 33 respectively of the Conveyancing Act, 1881.

Nominally the enactments only apply to trusts declared

after the Conveyancing Act, 1881, came into operation,

i.e., after the 31st December, 1881. In effect, however,

both enactments are merely declaratory of the law as

previously existing. But see Sugden's Powers, p. 128.

In order to prevent express duties and powers surviving

to surviving trustees or being exercisable by new trustees,

the intention of the settlor that they should be personal to

the original trustees must be made very clear. Thus, in

Re Smith, Eastick v. Smith ( [1904] 1 Ch. 139), a testator

appointed his wife M., together with C. and R., trustees of

his will. He gave to "his trustees" all his estate in trust

for his wife for life, with power to " the said trustees " at

their discretion to sell all or any part of it.

The trust estates vested in a sole trustee, whatever their

nature, and whether he attempts to devise them or not,

now devolve on his death on his personal representatives

(see stqyra, Art. XXXVII). Such personal representatives

take them subject to the trust, but it does not follow that

therefore they have the powers of trustees duly api^ointed

under the trust instrument. They will only have those

powers if the terms of the trust instrument show that the

settlor intended them to have them {Be Morton and

Halleit, (1880) 15 Ch. D. 143; Re Cunnimiham and

Frayling, [1891] 2 Ch. 567). It follows where through, for
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instance, the disclaimer of original trustees, the trust

property becomes vested in the settlor or his heirs, such

settlor or heir is not a trustee under the trust instrument,

and therefore cannot exercise express powers.

Art. XXXIX.

—

I'ositive and Xiyative Duties of

a Trustee.

(I.) It is an absolute duty of a trustee to cany

out the directions of the settlor expressed in the

trust instrument as to the trust property so far as

sucli directions can he huvfidly carried out.

(2.) Subject to this, the trustee's positive duties

under the general law of trusts are

—

(i.) To preserve the trust property
;

(ii.) To pay the income and corpus to the person

entitled thereto

;

(iii.) To give information to the cestui cj^ue trust

as to the trust property
;

The trustee's negative duties are :

—

(i.) Not to make profit out of the trust property
;

(ii.) Not to ])urchase the trust property from his

co-trustees
;

(iii.) Not to delegate his duties.

This statement of the positive duties of a trustee is

adopted from the judgment of Lindley, L.J., in Loic v.

Bounrir, [18911 3 Ch. 82 at p. 99: "The duty of a
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trustee is properly to preserve the trust fund, to pay the

income and the corpti>i to those who are entitled to them
respectively, and to give all his cestuis que trust, on demand,

information with respect to the mode in which the trust

fund has been dealt with and where it is."

The negative duties stated above might perhaps be

described as the modes in which the positive duties are to

be performed, but it seems simpler and more in accordance;

with usage to treat them as negative duties, which in fact

they are.

Art. XL.

—

First Positive Dutu : Preserving the

Trust Property.

Unless the trust instrument otherwise directs, or

unless it gives the trustee a power in the exercise

of which he otherwise decides, it is, in order to pre-

serve the trust property, the duty of a trustee where

and as soon after his acceptance of the trust as it is

reasonably possible so to do :

—

(1.) To obtain a transfer of all the trust funds

uninvested or invested in newtiable securities into

his own hands solely or into the hands of himself

and his co-trustees jointly, and of all the securities

for trust funds into his own name solely, or into the

names of himself nnd his co-trustees jointly, as the

case may be.

(2.) To call in all the trust funds which are

invested on insufficient or hazardous security.

(3.) To sell all wasting and reversionary per-

sonalty where successive interests in the same are

given to different cestuis que trust and the trust

E. H
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instrument assuring such personalty, for the purposes

of the trust, is a will, and the gift by way of residue.

(4.) And to invest the proceeds of trust property

sold and called in and the trust funds in his hands

in securities in which l)y law trust funds may be

invested.

(5.) When the trust property is invested in secu-

rities in which by law trust funds may be invested,

the trustee has a power, unless the trust instrument

otherwise directs, from time to time to vary such

investments when in his judgment alteration in the

investments is for the benefit of the trust property.

All the duties stated in this article are coupled with an

implied discretion. The trustee is bound to perform them

only " where and as soon after his acceptance of the trust

as it is reasonably possible " to perform them.

Thus, in order to obtain a transfer of the trust property

it may be necessary to take legal proceedings. If in the

judgment of the trustee such proceedings would be futile,

he is under no obligation to take them {Be Brogden, (1888)

38 Ch. D. 546). Again, as to calling in securities, he may,

in the exercise of his discretion, think it better not to sell

at the present market price if he reasonably thinks there

is likely to be a rise in price {Marsden v. Kejit, (1877) 6

Ch. D. 598). Similar considerations apply to the selling

of wasting and reversionary securities, and in the nature

of things a trustee who is bound to invest in some of

many securities must have a discretion as to which he

should select. (See Trustee Act, 1893, s. 3.)

Pakagraph (1).

A trustee is not justified in leaving money belonging to

the trust {Wynne v. Tempest, (1897) W. N. 43 ; Wyman
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V. Paterson, [1900] A. C. 271), or bonds payable to bearer

or negotiable instruments {Mattheivs v. Brise, (1843) 6

Beav. 239) in the sole control of a co-trustee, and still

less, of course, in the control of retired trustees or agents

(Field V. Field, [1894] 1 Ch. 425). But title deeds or

securities not payable to bearer are different. Thus, in lie

Sisson's Settlement, Jones v. Trappes ([1903] 1 Ch. 262), a

trustee had for some years sole custody of the title deeds

to the trust property. There was no suggestion of dis-

honesty against him, or of any improper dealing with the

deeds. Another trustee applied to the court to compel

him to deposit the deeds in a box accessible only to the

trustees jointly :

—

Held, that there were no special

circumstances to justify such an order.

Getting in trust property includes getting satisfaction

from former trustees for breaches of trust committed by

them causing loss to the trust property. But a new

trustee is entitled to assume without inquiry that the

former trustees discharged their duty properly, and it is

only when he has notice of the breach that any duty to

take proceedings arises {Ex parte Greaves, (1856) 8 D: M.

& G. 291).

Paragraph (3).

This rule as to the duty to sell wasting and reversionary

securities is called the rule in Howe v. Lord Dartmouth,

(1802) 7 Ves. 137. It applies only where the property is

personalty and is given to the trustees by will by way

of residuary bequest (Re Van Strauhenzec, Boustead v.

Cooper, [1901] 2 Ch. 779). " So far as I am aware, the

rule in Howe v. Earl of Dartmouth has never been applied

except to a disposition by will of residuary personal estate

given as one fund to be enjoyed by several persons in succes-

sion. The court assumes an intention that the legatees

should enjoy the same thing in succession, and as the only

mode of giving effect to such intention it directs such parts

h2
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of the residuary estate as are of a wasting or reversionary

or unauthorised character: see Pickeiing v. Pickering,

(1839) 4 My. & Cr. 289 at p. 298 ; and Macdonald v. Irvine,

(1878) 8 Ch. D. 101 at p. 112. But the rule does not apply to

any bequest which is specific as distinguished from resi-

duary " (jier Cozens-Hakdy, J., in Re Van Strauhenzce,

Boustead v. Cooper, supra, at p. 782).

It is to be remembered that this has no reference to

express directions contained in the trust instrument,

whether deed or will. Such directions must be obeyed,

and it is under such directions that most conversions take

place.

Paragraph (4).

The securities in which any particular trustee may by

law invest trust funds in his hands may be regulated either

by express directions contained in the trust instrument or

by ss. 1—6 of the Trustee Act, 1893, as amended by the

Colonial Stock Act, 1900. The provisions contained in

these two Acts apply to all trusts, whether created before

or after the passing of the Acts, and are in addition to &n.y

powers of investment given by the trust instrument, unless

the trustee is in the trust instrument expressly forbidden

to invest in the securities therein enumerated. (Trustee

Act, 1893, s. 1.)

The chief of these are real securities in the United

Kingdom ; Government stock of the United Kingdom and

India ; securities the interest of which is guaranteed by

Parliament ; stock of the Banks of England and Ireland

;

Metropolitan stock ; the debenture or rent-charge or

guaranteed or preference stock of any railway company
in Great Britain or Ireland, incorporated by special Act

of Parliament, and having during the last ten years past

paid a dividend of not less than 3 per cent, per annum on

its ordinary stock, or stock of a railway company leased for

not less than two hundred years to such a company ; Indian
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debenture stock, the interest on which or stock the mini-

mum interest on which is guaranteed by the Secretary of

State for India ; any county council inscribed stock or the

inscribed stock of the corporation of a borough having at

the last census a population exceeding 50,000 (see Be
Druitt, [1903] 1 Ch. 446) ; the debenture stock of water

companies having for ten years past paid dividends at the

rate of at least 5 per cent, per annum ; and any of the

stocks, funds, or securities for the time being authorised

for the investment of cash under the control or subject to

the order of the High Court (s. 1, Trustee Act, 1893 ; and

see Pt. S. C. Ord. 22, r. 17). By the Colonial Stock Act,

1900, any colonial stock registered in the United Kingdom
in accordance with the provisions of the Colonial Stock

Acts, 1877 to 1900, and with respect to which there have

been observed such conditions as the Treasury may by

order prescribe, is included among the securities in which

by law trustees may invest trust funds. But (notwith-

standing the above provisions) trustees, unless the trust

instrument expressly empowers them so to do, are not

entitled to invest in or hold certificates payable to bearer

issued under

—

(a) the India Stock Certificate Act, 1863
;

(/>) the National Debt Act, 1870 ; (c) the Local Loans Act,

1875 ; or {d} the Colonial Stock Act, 1877. (Trustee Act,

1893, s. 7.)

The above enactments are considerably qualified by ss. 2,

3, 4, 5 and 6 of the Trustee Act, 1893. Most of these

sections have already been referred to, but one should

particularly be mentioned. By s. 5 (1) a trustee entitled

to invest in real securities may invest

—

(a) on mortgage of

leaseholds of which two hundred years at least are unex-

pired, and w^hich are not subject to a rent greater than a

shilling a year or to any condition of re-entry except for

non-payment of rent
;

{h) or on any charge or mortgage ot

any charge made under the Improvement of Land Act

1864.
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It is to be remembered tbat wben trust funds are capital

money under tbe Settled Land Acts, 1882 to 1890, their

investment depends upon those Acts.

As has already been pointed out, the selection by a

trustee of the security in which to invest trust funds is a

discretion, and, like every other discretion, he in exercising

it must employ reasonable care, prudence, and intelligence.

It is not sufficient that the security in which he invests

is one authorised by the trust instrument or by the general

law ; it is his business to ascertain whether it is also a

proper investment. Thus, he should not, unless expressly

authorised so to do, invest trust funds in speculative

securities. A mortgage of land, for instance, is among

the investments authorised in s. 1, but a mortgage of a

building estate where the houses have not been yet

tenanted, and so have no certain market value {Learoyd v.

Whiteley, (1887) 12 App. Cas. 727 at p. 731), or a second

mortgage {Cliapman v. Broicne, [1902] 1 Ch. 785), would

constitute a breach of trust.

Paragraph (5).

Unless it is expressly excluded by the trust instrument,

a power to vary the investment of the trust funds is implied

by s. 1 of the Trustee Act, 1893. This statutory power

applies not merely to investments made under the Act,

but to all investments {Re Dick, Lopes v. Hume Dick,

[1891] 1 Ch. 423).

Art. XLI.—Second Positive Duty: Paijing Over the

Trust Property.

(i.) It is iiH absolute duty of a trustee to pay and
transfer the income and corpus of the trust property
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to the cestuis que trust respectively entitled thereto,

or (if they are dead) to their legal representatives.

(2.) Provided he acts in good iaitli, and without

notice, a trustee is, however, justified in paying-

trust money :

—

(i.) To a person appointed by power of attorney,

given b}' the cestui que trust, to receive it,

althougli the cestui que trust is dead or has

avoided the power

;

(ii.) To till' original cestui que trust though he

has previously assigned his interest in the

trust fund to another person.

Paragraph (1).

This being an absolute duty, the question of ucgligeuco

does not arise : if the trustee fails to perform it he is guilty

of a breach of trust, to Avhatever cause his failure is due.

Thus, if through the fraud of some other person the trustee

is induced to pay trust money to a person who is not

entitled to it {Re Bcnnison, Cutler v. Boyd, (1889)

60 L. T. 859), or if by an honest but mistaken inter-

pretation of the instrument of trust he distributes the

trust funds wrongly (HilUard v. Fidford, (1876) 4 Ch. D.

389), he is liable, strictly speaking, to refund all the money

improperly paid away to the cestui que trust properly

entitled to it. As we shall see, this rule is now mitigated

by the right of a trustee to obtain the direction of the

court {infra, Art. LVL), and by the powers of relief given

to the court by the Judicial Trustees Act, 1896 {infra,

Art. LXX.).
Paragraph (2).

A power of attorney may be revoked either by express

revocation or by the death of the grantor of the power.

And once it is revoked the attorney's right to represent
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the grantor is gone, and he is unable to give a discharge

to persons paying money to him owing to the grantor,

whether he or they know of the revocation or not. As far

as payments made by trustees in pursuance of a power of

attorney are concerned, the law is now altered by s. 23 of

the Trustee Act, 1893 (re-enacting s. 26 of the Law of

I Property Amendment Act, 1859), which in effect makes

such payments effectual where the trustee had no notice of

the revocation, and gives to the grantor of the power as

against the person receiving the payment all the remedies

he would have had against the trustee.

The second part of the paragraph simply amounts to

this, that the trustee is not bound to know what the

different cestuis que trust do with their interests. Until he

has notice to the contrary, he is entitled to assume that the

trust property belongs to the persons entitled under the

trust instrument. This is in its essence only an applica-

tion of the rule that the legal owner (trustee) is not bound

by equities of which he has no notice, though it is wider,

since it applies even where the interest of the trustee is

itself equitable. For an example of the application of the

rule, see Be Cull, (1875) 20 Eq. 561.

Art. XLII.—Persons Entitled to Income and

Corpus.

As to the persons eutitled to the income and
corpus respectively :

—

(1.) Where the trust property is wasting property,

which, whether by virtue of Art. XL., para. 3, or of

an express direction in the trust instrument to that

effect, should Lave been, but is not, sold by the trustee,

it is the duty of the trustee, while the property
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remains unsold, to pay to the cestui que trust

entitled to the income tlie interest which the

wasting property would have produced if it had

been sold and the proceeds invested in trust

securities. Where, however, by the terms of the

trust, the trustee has a power to delay the sale of

the property, then, if on a proper construction of the

trust instrument it appears that the postponement

was not intended to benefit the cestui que trust

entitled to the income, such cestui que trust should

until sale be paid interest on the value of such

wasting property at the rate .of 3 per cent, per

annum, (Q£j. if the trust instrument expressly or

impliedly so directs, the income, actually accruing

from the wasting property.

(2.) Where the trust property is reversionary

property which, whether b}^ virtue of Art. XL.,

para. 3, or of an express direction in the trust instru-

ment to that effect, should have been, but is not,

sold by the trustee, it is the duty of tlie trustee upon

the reversionary property fldling into possession to

estimate what sum if invested at the time the property

should have been sold so as to produce 3 per cent,

per annum would with compound interest amount

to the value of the property when it fell into

possession. This sum he should hold on the trusts

declared by the trust instrument. The balance

between it and the actual value of the property

when it fell into possession he should pay in lieu of

income to the person entitled to the income.

(3.) Where tlie trust property is invested on a
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mortgage which forms an inadequate or otherwise

improper security, and such trust property should be,

but is not, called in by the trustee, then it is the duty

of the trustee to pay to the cestui que trust entitled

to the income interest at the rate of 3 per cent, per

annum on such trust money, and to retain the balance

of the interest actually accruing on the mortgage as

corpus of the trust property. Provided that should

the trustee pay the whole interest accruing on the

mortgage to the person entitled to the income, yet if

when the trust money is called in the whole trust

money secured on the mortgage is paid, the trustee

will not by having so paid the whole interest be liable

to pay personally the excess of the whole interest over

3 per cent, for the benefit of the corpus of the trust

property.

(4.) Subject to any directions in the trust instru-

ment to the contrary or to a power in the exercise

of which the trustee otherwise decides, current

expenses of administering the trust, cost of repairs

of leaseholds part of the trust property, and interest

on capital charges are payable out of the income of

the trust property ; the cost of legal proceedings to

protect the trust property and capital charges are

payable out of the corpus of the trust property ; while

the cost of repairs of copyholds and freeholds part

of the trust property, and fines for the renew^al of

leaseholds are to l)e apportioned between income and
corpus, as the court may direct.

The rule here stated apph'es only where the wasting or

reversionary property .sJiovld have been sold and this has
not been done. ^Vheve the trustee has a power to postpone
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a sale directed by the trust instrument, then it would seem

that (unless there is a clear intention indicated to the

contrary) the person entitled for the time being to the

income of the trust property will be entitled to the whole

profits of the wasting security until its sale, if the trustee

in the exercise of his discretion postpones such sale

(Be CroictJwr, Midr/lcij v. Crowther, [1895] 2 Ch. 5G
;

Re Thomas, Wood v. Thomas, [1891] 3 Ch. 482). This

principle seems to extend even to cases where the trustee

has no express power to postpone the sale if there has

been no undue delay in selling {Re Searle, dearie v. Baker,

[1900] 2 Ch. %'19),scdqaaTc.

Where, however, there has' been a breach of the duty to

sell wasting or reversionary property, the rule stated in

paragraphs (1) and (2) applies. Its application will best be

shown by an example : A testator by his will bequeaths

his interest in Blackacre and in 10,000/. settled under his

father's will to A. and B. as trustees on trust to convert

the same as soon as possible and invest the proceeds and

pay the income to C. for life, and on C.'s death to divide

the trust funds between I), and E. The testator's interest

in Blackacre is a leasehold remainder of twenty years; his

interest in the 10,000/. is absolute subject to a life interest

in the income vested in X. For some reason or other the

trustees sell neither interest. The market value of the

interest in Blackacre was at the testator's death 5,000/., and

on that valuation the net income was 500/., i.e., 10 per

cent, per annum. C.,the life tenant, is not entitled to the

whole 500/. per annum, "but' only to such portion of this as

would amount to the interest on 5,000/. if such 5,000/. had

beenlhvested in securities permitted by the trust instru-

ment or by the law. The balance of the 500/. would be held

by the trustees as cam|^l, and th£jucome arising from it

would also be payable to C. (lU^ Woods, Gahellini v.

Woods, [1904] 2 Ch. 4). As to the 10,000/., until X.'s

death that produces no income. Say X. dies ten years
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after the testator. The trustees should then have an

estimate made as to what sum would with 3 per cent.

compound interest during ten years, amount to 10,000/.

i Say 7,000/. (roughly) would he this sum. Then the

3,000/. left after this sum is deducted from the actual

lvalue (10,000/.) would be paid to C. as income, while the

' 7,000/. would he retained as corpus.

Paragraph (8).

The law as stated here was approved by Byiixe, J., in

Re Appldnj, Lever v. Wallwr, (1903) 51 W. R. 153. (And

see lie Chaytor, Chaijtor v. Horn, [1905] 1 Ch. 233.)

Paragraph (4).

This seems the effect of the decisions which it re,

however, not easily reconcilable.

Art. XLIIL—Third Positive Duty: Giving In-

formation as to the Trust Propevty.

It is an absolute duty of a trustee, on the appli-

cation of a cestui que trust, whether such cestui que

trust's interest in the trust property is vested or

contingent, to give such cestui que trust all reasonable

information as to the way in which the trust property

has Ijeeu dealt with, and the present state of its invest-

ment, and also the opportunity and means of verifying

such information. For such purpose of verification
i

he should keep intelligible accounts which will enable

the inquiring cestui que trust to see the eflect of such

dealings and investment upon his interest in the

trust property.

As said by Jessel, M.R., in Tleuyh v. Scavd, (1875)

33 L. T. 659 : "In certain cases of mere neglect or refusal

to furnish accounts, when the neglect is very gross or the



DECLARED TRUSTS: TRUSTEE'S DUTIES. 10!)

refusal wholly indefensible, I reserve to myself the right of

making the trustee pay the costs of litigation caused by his

neglect or refusal." (And see Re DartncU, Sawyer v.

Goddard, [1895] 1 Ch. 474.)

This rule—that a trustee must supply the cestuis que

trust with accounts, and that if he fails unreasonably so to

do he may be held liable personally to pay all costs—is

well illustrated in He Skinner, Cooper v. Skinner, [1904]

1 Ch. 289. There a testator left by his will 2,000L charged

on his whole estate upon trust for his daughter, E. A.

Cooper. Mrs. E. A. Cooper applied to the trustees

repeatedly for accounts, and finally received an account

which showed no distinction between the corpus and income

of the trust property. The plaintiff then obtained from the

court an order for the administration by the court of the

trusts of her father's will. An account was directed, and

on its receipt the court, on the ground that the trustees

had never supplied the cestui que trust with proper accounts,

and therefore had not discharged their duty, directed that

the trustees must not merely supply such accounts, but as

it was their neglect to do so that caused the action for

administration the trustees were liable for the costs of the

hearing and accounts.

Two further points should be remembered. A trustee is

bound to state the condition of the trust funds onl^' to a

cestui que trust—no,t_to_a_ person contemplating a purchase

from a cestui que trust (Low v. Bouverie, [1891] 2 Ch. 82)

—

and no agreements as to costs or expenses between trustees

precludes the cestuis que trust's rights to an account of such

costs and expenses. As to the latter point, in Ec Fish,

Bennett v. Bennett ([1893] 2Ch. 413), two trustees agreed

that the costs due to one of them for work done for the

trust amounted to a certain sum. The cestui que trust

objected to this agreement :

—

Held, that he was entitled

to have the account investigated.

Remuneration does not alter the liability of the trustees.
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except perhaps to this extent, that a trustee who undertakes

for payment to do certain work must he held to repre-

sent himself as reasonably qualified to do such Avork (see

Johsoii V. Palmer, [1893] 1 Ch. 91).

Art. XLIV.—First Negative Duty: Not to maJic

Profit out of the Trust Property.

(1.) It is an absolute duty of a trustee not to deal

with the trust property in such a way as to make for

himself a personal profit out of it or his dealings

with it.

(2.) He is not entitled to receive any remunera-

tion out of the trust property for his work as trustee,

unless

—

(i.) The trust instrument expressly directs or

permits him to receive such remuneration ;

(ii.) he has, before accepting the trust, stipulated

with the cestuis que trust (these being all sui

ju7'is) to receive remuneration ;

(iii.) the trust property is situate abroad in a

country where, by the local law or custom,

trustees are entitled to remuneration.

The position of a trustee is well illustrated by Vipont v.

Butler, (1893) W. N. 64. There a solicitor trustee who,

if he had acted as solicitor, was entitled under the trust

deed to charge ordinary professional remuneration for his

services, sent certain legal work connected with the trust

to another solicitor, under an arrangement by which he,

the solicitor trustee, was to receive the ordinary commis-

sion for sucli work •.

—

Held, that as he was not the solicitor
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acting for the trust, the commission he received was an

improper profit made by him out of his dealings with the

trust property, and that he was liable to account to the

trust estate for such profit.

Though a trustee is not entitled, save under the conditions

set out in the article, to receive profits out of the trust

property, he is, as we shall see, always, when he acts

properly, entitled to an indemnity for all costs and expenses

incurred by him in connection of the trust estate. (And see

Re Bodega Comjycuii/, Limited, [1904] 1 Ch. 276.)

Art. XLV.—Second Negative Dutij : Not to Furcliase

the Trust Pwperty from Himself or his Co-trustees.

(l.) It is an absolute duty of a trustee, as long as

he i-emainsa trustee, notjto buy or to take a lease or

a mortgage of the trust property for his own benefit,

either from himself or from himself and his co-

trustees. This duty imposes on the trustee an

absolute incapacity to take a good title to the trust

property in breach of the duty.

(2.) This incapacity continues after he has ceased

to be a trustee where, from the circumstances, the

court is of opinion that he ceased to be a trustee

Avith a view of qualifying himself to buy or take a

lease or mortgage of the trust property.

(3.) The incapacity, while he remains a trustee,

can be removed only

—

(i.) By virtue of an express power in that behalf

contained in the trust instrument ; or

(ii.) by the consent of the court.
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The point to be noted here is not as to a purchase by the

trustee from the cestui que trust—which under proper con-

ditions is quite legal (see infra, Art. LX.,para. 3)—but

as to a purchase by a trustee from himself or from his

co-trustees, which is in ordinary circumstances quite illegal

(see Williams v. Scott, [1900] A. C. 499).

Practically, save when, as stated in the article, the sale

is in pursuance of a special power—as where a testator

gives one of his trustees a right to buy his business at a

certain price "within a certain time, or where the court

gives a trustee express permission to buy—all purchases of

trust property by a trustee from himself or his co-trustees

are liable to be set aside by the court without any evidence

that the purchase was unfair, or that the trustee took any

improper advantage in the transaction {Fox v. Mackreth,

(1788) 2 Bro. C. C. 400).

Where, however, the trustee has before the purchase

ceased to be trustee, then the validity of the purchase by

him of property of which he once was trustee depends on

the view of his conduct the court takes on the evidence.

That is, the purchase is not iyso facto voidable ; it is void-

able only if the court comes to the conclusion that the

former trustee acted improperly. Thus, in Be Boles and
British Land Comjmny's Contract ([1902] 1 Ch. 244), a

trustee, after twelve years' retirement from the trust,

bought the trust property. There was no evidence what-

ever that he had retired with any view of subsequently

purchasing the trust property, nor that he took any unfair

advantage of the knowledge of the property which he had
acquired as trustee -.—Held, that in the absence of such

evidence the purchase was quite valid.

The rule prohibiting purchases from co-trustees extends

to purchases from other purchasers from the trustees while

the contract of purchase is executory. Thus, in Williams
V. Scott {svpra)y a trustee agreed to sell certain trust
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property to A. A. being unwilling or unable to complete

the transaction, the trustee took over the contract and

accepted a conveyance. Subsequently the trustee re-sold,

but the purchaser, on investigation of title, refused to

complete, on the ground that the trustee's title was not

good, being based on a purchase from himself as trustee :

—

Held, that this objection was good.

Art. XLVI.

—

Third Negative Duty : Not to Delegate

his Duties

.

(1.) Subject to the powers hereinafter mentioned,

it is an absolute duty of a trustee not to delegate

the performance of his duties either to his co-

trustees or to an ag^ent.

(2.) A trustee has power to delegate duties

—

(i.) Where and in so far as such delegation is

practically una:¥X)idable or is usual in the

ordinary transactions of business of the

nature of the duty delegated ;

(ii.)' Where such delegation is specifically per-

mitted by the trust instrument

;

(iii.) Where such delegation is specifically per-

mitted by^statute.

(3.) Unless a contrary intention is expressed in

the trust instrument a trustee is, since 24th

December. 1888, permitted by statute to delegate—

E. I
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(i.) To a solicitor the duty of receiving and

giving a discharge for moneys payable to the

trustee by permitting hi tn to have the custody

of and to produce a deed containing a receipt

signed by the trustee, and this deed shall

be a sufficient authority to the person liable

to pay such moneys for paying them to the

solicitor
;

(ii.) To a banker or solicitor the duty of receiving

and giving a discharge for any moneys

payable to a trustee under a policy of insur-

ance by permitting the banker or solicitor to

have the custody of and to produce the policy

of a.ssurance with a receipt signed Ijy the

trustee. (Trustee Act, 1893, s. 17.)

Paragraphs (1) and (2).

The case which perhaps best illustrates the modern

view of the above rule is Re dc PotJwnier, 3ent v. de

Pothonier, [1900] 2 Ch. 529. There the trustees held as

part of the trust investments certain bearer securities with

coupons attached for the payment of the annual interest

due on the securities. These were deposited with a banker

with authority given him to x'emove from time to time the I
coupons, and claim the interest on behalf of the trustees

as it became due. This was held a proper delegation of

the duties, since it was the conduct which w^ould be followed

b}' any reasonably prudent man looking after his own
affairs.

As an example of what may be considered a practically

unavoidable delegation, see the case of Field v. Field,

[1894] 1 Ch. 45. There the trustees held a building

estate which was being let off from time to time in plots.j

In order to save the constant reference to the trustees tc
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produce title deeds to prove title, the trustees left these

with the solicitors for the trust estate :

—

Held, that under

the circumstances this was perfectly reasonable, and there-

fore proper. (And see Re Brier, Brier v. Ecison, (1884)

26 Ch. D. 238 ; and Speight v. Gaunt, (1884) 9 App.

Cas. 1.)

It is to be noted that in order to render the delegation

proper it is necessary not merely that the circumstances

should be such as will justify the trustee in delegating his

duties, but also that the delegation should be to a proper

agent. However right it may be that the trustee should

delegate his duties, if he employs, say, a stockbroker to do

what is properly a banker's business or a lawyer to do

what is properly a valuer's business, he is guilty of negli-

gence in exercising his power to delegate, and so is liable

for breach of trust {Re Weall, Andrews v. JVeall, (1889)

12 Ch. D. 674; and see further, infra, p. 140).

Art. XLYII.—A Trustee's Equitable Powers.

In addition to powers specifically given by the

trust iDstrument or by statute a trustee lias implied

or equitable powers to do any act or execute any

instrument which may be reasonably necessary for

the purpose of carrying out the duties imposed on

him by the general lawl)r the trust instrument.

The duties of a trustee have been stated. It necessarily

follows that he must have the powers necessary to enable

him to carry out such duties. Thus he has an implied

power to take such proceedings as may be necessary to

protect the trust estate {Re Ormrod's Settled Estate,

[1892] 2 Ch. 318 ; Stott v. Milne, (1884) 25 Ch. D.

710), though where the estate is land his more prudent

course is to apply for the authority ot the court under s. 36
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of the Settled Land Act, 1882. Again, he has power

where the immediate realisation of the trust estate would

he disastrous to postpone it {Ward v. Ward, (1843) 2

H. L. Cas. 777 at p. 784), though, again, the more prudent

course is to apply for the sanction of the court under

E. S. C. Ord. 55. Where express powers are given bv

the trust instrument, they carry with them all the powers

necessary to make them effective. Thus, where the

trustee is given the management of the trust estate, he

has power to do the necessary repairs {Re Fowler,

Fowler v. Odell, (1881) 16 Ch. D. 723), and to grant

reasonable leases {FitzjMtrick v. Waring, (1882) 11 L. R.

Ir. 35).

A power once very important is the power to refuse

payment of trust money of a wife to her husband until the

wife has had an opportunity of claiming her equity to

a settlement : this is explained where we deal with married

women's property.

Art. XLYIII.—Statutory Potver : As to Selling

Trust Property.

When by the trust instrument a trustee is en-

titled to sell trust property, he may sell it in

whatever mode he may decide is for the beuetit

of his cestuis que trust ; but unless the trust instru-

ment came into operation since 31st December,

IBSl, he cannot concur with any other person i]

selling nor sell subject to prior charges, and, unlesq

with the consent of the court, he cannot sell th(

surface reserving the minerals, except in either

case the trust instrument gives him an express

power so to do.
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A trustee can buy in the property at an auction

or vary or rescind a contract of sale. (Ss. 13 and

14, Trustee Act, 1893, re-enacting ss. 35 and 3 of

the Conveyancing Act, 1881.)

Strictly speaking a trustee, whenever his trust instru-

ment came into operation, may sell jointly with another

person, but when it came into operation before 31st

December, 1881, the o_niis lies on him of proving that

it was for the benefit of the cestuis que trust that be

shoukTTcTseirTC'oo^^^^^^^^^ Harlech, (1876) 4 Ch. D. 802).

This, of course, makes such a proceeding practically

impossible.

Art. XLIX.—Statutory Power : To Arrange as to

Debts and Disputes Uelating to Trust I'ropertff.

If and in so far as no contrary intention is ex-

pressed in the trust instrument, a trustee has a

power to enter into any arrangement as to accept-

ing composition or security for debts or property

claimed or allowing time for the payment of debts

or settling debts, claims, accounts, or other things

relating to the trust estate, and to do anything he

may think expedient to carry out this arrangement.

(S. 21, Trustee Act, 1893, re-enacting s. 37 of the

Conveyancing Act, 1881.)

Art. L.—Statutory Power: To yice Peceipts tor

Trust Property.

A trustee has power to give a receipt in writing

for any money, securities, or other personal property
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owing to him as trustee, which shall be a sufficient,^

discharge for them, and shall effectually discharge

the person who owed them from seeing to their

application or being answerable for their loss. (S. 20,

Trustee Act, 1893, re-enacting s. 36 of the Convey-

ancing Act, 1881.)

Art. LI.

—

Statutory Power : To Renew Trust

Leaseholds.

Where leaseholds renewable by contract, custom,

or usual practice are held on trust, the trustee has

power (which, if required by the cestui que trust, he

must exercise) to renew the leases and to do any acts

requisite for such purpose. If the cestui que trust

entitled for the time being to the leaseholds is

entitled to enjoy them specifically without liability

I

for costs of renewal, the trustee may not exercise this

! pow-er without the consent in writing of such cestui

. que trust. On renewal the trustee has power to pay

1 the fine (if any) or expenses out of trust funds in his

hands or raised by mortgage of the renewed lease-

holds or other hereditaments settled on the same

trust. (S. 19 of the Trustee Act, 1893, replacing

s. 10, Trustee Act, 1888.)

As to the mode in which the expenses of renewal are

to be borne by the different cestuis que trust interested

in the leaseholds, see Re Barinq, Jcune v. Bariwi, [1893]
1 Ch. Gl.



DECLARED TRUSTS: TRUSTEE'S POWERS. 119

Art. LII.—Statutory Power : To Insure Trust

Property.

Subject to the directions contained in the trust

instrument, a trustee has power to insure insurable

trust property (provided such property is not property

he is bound to convey to the cestui que trust abso-

lutely on being required so to do) to any amount not

exc^eej:]iiig.tJii:ee=i©4i¥tfes-^4ts value. On doing so he

may pay the premiums out of the income of the trust

property without the consent of the cestui que trust

for the time being entitled to such income. (S. 18,

Trustee Act, 1893, replacing s. 7, Trustee Act, 1888.)

Art. LIII.—Statutory Poiver : To Alloiv Maintmavre

for Infant Cestui que Trust.

A trustee who holds property in trust for an infant

for life or for a greater interest, and either absolutely

or contingently to vest not later than his attaining

twenty-one years of age, has power, provided the

property is a portion or the gift of it carries tlie

income, to apply the income or any accumulation of

it or any part of either in such a way as he shall

think fit for the benefit of the infant. Subject to

this power, it is the duty of the trustee to accumu-

late the income for the benefit of the person who

ultimately becomes entitled to the income. (S. 43 of

the Conveyancing Act, 1881.)

Where the property held is pure personalty, and there

are several infants jointly entitled to it on severally attaining



120 BOOK II.—EQUITABLE RIGHTS,

tweuty-one, it seems that each infant on attaining twenty-

one is entitled only to the income on an aliquot part of the

iund (Re Holford, Ilolford v. HoJford, [1894] 3 Ch. 30),

while where the property is realty, the first child to attain

twenty-one is entitled to the whole income until the next

child attains that age, when he becomes entitled to a share,

and so on {Re Averill, Salshnnj v. BncJde, [1898J 1 Ch. 523).

While all are infants the whole income may be used for

their benefit jointl}' {Re Ada)iis, Adams v. Adams, [1893]

1 Ch. 329). As to what is meant by " the benefit " of

infants, see Loicther v Bentinck, (1875) 31 L. T. 719.

The persons " ultimately entitled " are not the persons

uhimately entitled to the property, but to the income.

Thus, where property was settled contingently on their

attaining twenty-one, for the benefit of certain children for

life and afterwards on other trusts, the children, on attaining

twenty- one, were held entitled to the accumulations of

income during their minority {Re Scott, Scott v. Scott,

[1902] 1 Ch. 918).

Art. LIV.—Jwisdictioii of Court in Emergcncij to

give Trustees Poivers Outside Trust Instrument.

Where, in the administration of a trust, an emer-

gency arises which it is reasonable to believe the

settlor did not foresee, the court_lms jurisdiction to

authorise the trustee to do an act which is not within

the powers vested in him by the trust instrument.

In the case of /iV ToUeviache ([1903] 1 Ch. 457: aflirmed,

[1908] 1 Ch. 955), Kekewicii, J., states the most usual

instances in which the court exercises this jurisdiction of

empowering trustees to do something not permitted by the

gencial law or the trust instrument. These are—first.
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advances out of capital for the benefit of infants ; secondly,

wEere realisation of securities would be disastrous

:

thirdly, accepting shares in reconstructed companies

;

and fourthly, foreclosure by mortgagee trustees where the

trust instrument gives no right to invest trust money in

the purchase of real estate. These are regarded as real

emergencies, which the court may assume the settlor, if he

had foreseen them, would have given the trustees power

to deal with, and therefore cases wdiere the court may
in proper cases supply the necessary power. But the mere

fact that an unauthorised investment would appear to be

for the benefit of the cestuis que trust is not such an unfore-

seen emergency {Re Tolleinaclw, supra).

The principle was thus stated by Romer, L.J., in lie

New, [1901] 2 Ch. 534 at p. 543 :
" The court may on an

emergency do something not authorised by the trust. It

has no general power to interfere with or disregard the

trust ; but there are cases not foreseen or provided for by

the author of the trust, where circumstances require that

something should be done."

Art. LV.—Trustee s Right to an Imletiuiitij out of

tlw Trust Propertij.

(1.) A trustee is entitled to reimburse himself or

l)ay or discharge out of the trust property all expenses

incurred in or about the execution of his trust and

powers. For this purpose, though such expenses are

primarily payable out of the corpus, still the trustee

has, until they are discharged, a lien for them on

both the income and corpus of the trust property.

I (12.) Where a cestui que trust absolutely entitled

and SLii juris accepts the beneficial estate in the

I
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trust property, the trustee has a x^ersoual right against

such cestui que trust to l:)e indemnified against such

expenses.

Paeagraph (1).

" A trustee may be allowed to institute or defend a suit

at the cost of the estate, where the suit has reference to the

estate. Where, for instance, a claim is made upon the

estate, the court allows the trustee his costs of resisting

such claim, though his personal conduct is not called in

question ; but the court will not allow a trustee his costs

of defending a suit solely for the purpose of repelling

charges of personal misconduct " (per Lord Romilly, in

Walters v. Woodhridge, (1878) 20 W. E. 520).

The case here cited well illustrates the principle on which

the court proceeds. There a trustee had compromised

certain claims against the trust estate. His action in so

doing was impugned by the cestuis que trust, and an action

was brought to have the compromise set aside on the ground

that it was fraudulent. The action was decided in favour

of the trustee. He claimed to have his costs out of the

trust estate. Lord Komilly held that, the action being

against his personal character, he was not entitled to this.

On appeal, Jessel, M.R., without questioning the principle

laid down by Lord Romilly (see supra) , held that though

the trustee's personal conduct was impeached, nevertheless

the action was in substance one to set aside a compromise

which it had been held was for the benefit of the trust

property. It was therefore an action relating to the trust

property in part at any rate, and such being the case, the

trustee was entitled to an indemnity for the costs he had

been put to (U'altrrsv. Woodhridfje, (1878) 7 Ch. D. 504).

Compare with this the case of Re Dunn, Brinklow v.

Siuf/h'tou ([1904] 1 Ch. 648), where a receiver—who for

this purpose is in the same position as a trustee—was

simply sued for fraudulent dealing with the estate. He
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proved his innocence, and us the plainlill' was u man of

straw, from whom he could obtain no costs, be desired to

have these made a charge on the estate :

—

Held, that as bis

success in the action could not possibly benefit the trust

estate, be was not entitled to have this done.

In Stott V. Milne ( (1884) 25 Cb. D. 710) the plaintiff

was tenant for life of certain freehold property of which the

defendants were trustees. He had warned them that if

tbey did not bring actions in respect to certain interferences

with the property, he should hold them liable. They, on

the advice of counsel, brought an action which tbey com-

promised before trial. The plaintiff then, on the ground

that the particular action was not brought with his know-

ledge or consent, claimed that the costs of it were not

payable out of either the income or the corpus:

—

Held, that

as the action was properly brought for the protection of the

trust property, they were a charge on both. (And see

Bennett v. Wyndham, (1862) 4 I). F. & J. 259.)

Paragraph (2).

In Hardoon v. Belilios ( [1901] A. C. 118) the plaintiff

had certain partly paid up shares bought by bis employers

registered in bis name : he held them of course as pre-

sumptive trustee for his employers. Subsequently these

shares were transferred by the employers to the defendant,

the plaintiff' still continuing the registered and therefore

legal owner. Calls having been made upon the plaintiff' in

respect to the shares, he claimed a personal indemnity from

the defendant :

—

Held, that in the absence of any contract

to the contrary he was entitled to this. Lord Lindley

said (at p. 124): "Where trust property is settled on

tenants for life and children, the right of their trustee to

l>e indemnified out of the whole trust estate against any

liabilities arising out of any part of it is clear and indis-

putable ; altliough if that which was once one large trust

estate has been converted by the trustees into several



124 BOOK II.—EgUITAHI.K KI(;HTS.

HiualliT distinct trust estates, the liabilities incidental to

one of them cannot be tbrown on the beneficial owners of

the others. This was decided in Fraser v. Murdoch,

(1881) G App. Cas. 855. But where the only cestui que

trust is a person sui juris, the right of the trustee to

indemnity by him against liabilities incurred by the trustee

by his retention of the trust property has never been

limited to the trust property ; it extends further, and

imposes upon the cestui que trust a personal obligation

enforceable in equity to indemnify his trustee."

As an example of the contract, which may exclude the

trustee's right to a personal indemnity from the cestuis

que trust absolutely entitled, the case of a club trust may

be taken. Thus, in IVise v. Perpetual Trustee Company,

Limited ([1903] A. C. 139), the appellant was a member of

a club in Sydney, Australia, called the Cercle Francaise.

He had been a member when certain leasehold premises

were taken by the trustees of tlie club, and remained a

member until the club ceased. The trustees were made

liable for the rent of these premises, and claimed an

indemnity from the members :

—

Held, that their only

remedy was against the club {i.e., the trust) property.

The feature, said Lord Lindley (at p. 1'19), which dis-

tinguishes clubs is "that no member as such becomes

liable to pay to the funds of the society' or to any one else

any money beyond the subscriptions required by the rules

of the club to be paid so long as he remains a member. It

is upon this fundamental condition, not usually expressed,

but understood by every one, that clubs are formed ; and

tliis distinguishing feature has been often judicially

rtcoKuised."

Aht. LYI.— 'J'nistt'c's Uiijlit to the rrutcctioii of the

( 'ourt.

(1.) A tiu.stL'L' is entitled, where it is reasomibly

iiecessMiy lor jiis piutcclioii so to do, lo obtain by
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originating summons at tlie expense of the trust

property the direction of the court on any question

within r. 3, Ord. 55, of the Rules of the Supreme

Court.

(2.) Where such a course is reasonable the

trustees or a majority of them having in their

hands or under their control money or securities

belonging to a trust are entitled to pay the same

into the High Court to he dealt with according to

its orders.

(3.) Where such a course is reasonable, and the

trust property is not capable of being paid into the

High Court, a trustee is entitled to institute an

action for tlie administration of the trusts by the

court.

Formerly, the only mode in which a trustee could in

case of difficulties arising in the construction of the trust

instrument or in the execution of the trust obtain the

protection of the court, was by an action for the general

administration of the trust estate, and advice on any

particular point was not given by the court as a rule

until all the trustee's accounts had passed the master.

Now a much simpler and cheaper mode of getting the

directions of the court is provided by the rule cited in the

article ; and though it is the practice in taking out sum-

monses under that rule to apply also under r. 4 for

administration " as far as the same is necessary," that is

intended merely to give the court a wider jurisdiction as

to the oi-der to be made than it would otherwise have.

Rule 10 of Ord. 55 now provides that the court, even

when general administration is asked for, need not issue

any order or judgment for administration if the questions

before it can be properly determined without it.
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The matters within r. 3 are (a) any question affecting the

rights or interests of the persons claiming to be creditor,

devisee, legatee, next of kin, or heir-at-law, or cestui

que trust
;
{h) the ascertainment of any class of creditors,

legatees, devisees, next of kin, or others
;

(c) the furnishing

of any particular accounts by the executors, administrators,

or trustees ; (d) the payment into court of any money in

the hands of the executors, administrators, or trustees
;

(e) the direction of the executors, administrators, or

trustees to do or ahstain from doing any particular act

in their character as such executors or administrators or

trustees ; (
/') the approval of any sale, purchase, com-

promise, or other transaction
; (g) the determination of

any question arising in the administration of the trust.

Art. LYII.—Trustees Bight to a Discharge on

Complete Performance of the Trust.

Upon the complete performance of the trusts or

on the determination of the trust by the act of the

cestui que trust under Art. LX. a trustee is entitled

to have a discharge from the cestuis que trust, or on

their refusal to give him one to have his accounts

taken in court.

Art. LVIII.—Effect of a Direction or Judgment of
the Court on a Trustee's Powers.

A direction to a trustee under paragraph (])of

Art. LVI. does not interfere with the powers of the

trustee except so far as such interference may
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necessarily be involved in the particular relief

sought. A judgment in an administration action

under paragraph (2) of the same Article does not

deprive the trustee of the powers vested in him,

but henceforth he can exercise such powers only

subject to the supervision and sanction of the court.

The leading case ou the effect of an order for adminis-

tration on the powers of a trustee is Minor-'i v. Battisou,

(1876) 1 A. C. 428. There a testator left all his jiroperty

to trustees to hold for the widow for hfe, and then for the

children. Part of the estate consisted of a newspaper,

which the will empowered the trustees to carry on duriuj;'

the widow's life. An absolute discretion was given them

to sell on the widow's death all the estate, including the

news})aper. In 1866 a suit for administration Avas com-

menced, in which a decree was made. By an order made

in 1870, when the widow was dead, it was declared that it

was for the benefit of all parties that the newspaper should

not be sold :

—

Held, that after the decree, the trustees,

whether their discretion to sell was absolute or not, could

I
not exercise it without the previous sanction of the court.
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Art. LIX.—Diarretioii of Court to put Cestui que

Trust n-ho is Life Tenant of Land in Possession.

Where a cestui que trust is entitled in possession

to be paid the net rents and profits of land for a

life or other limited estate, the court may, in the

exercise of its discretion, put him in possession of

the land itself or the gross rents, whether the

trustee consents thereto or not.

The cestui que trust entitled in possession to a limited

interest in the equitable estate cannot claim as of right to

be put in possession of the trust property, but the Court

in tbe exercise of its discretion will put him in possession

provided due securities are given for the protection of the

property. Thus, in Re Hunt, Pollard v. Gcake ((1901)

W. N. 144), an equitable life tenant of a freehold farm was

put into possession of the rents paid by the lessee of the

farm upon giving undertakings to (among other things)

keep the farm buildings insured to the satisfaction of the

trustees, keep down interest on incumbrances and pay all
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outgoiugs, see that the lessee performed the coveuants in

his lease, pay a person appointed by the court to inspect

the property once a year and report to the trustees,

&c. (And see Be Xarni, [1894] 2 Ch. 297.)

Art. LX.—Right of Cestui que Trust to determine

';) the Trust and Discharge the Trustee.

(1.) Notwithstanding any directions contained in

the trust instrument, and not witlistanding any rule

of law hereinbefore stated, a trustee may be dis-

charged of the duties of his trust and the trust

itself determined by the sole cestui que trust, or,

if there be more than one, by all the cestuis que

trust, provided such sole cestui que trust or all such

cestuis que trust is or are (i.) sid juris (ii.) and

absolutely entitled, solely or jointly, to the whole

equitable ownershi}) of the trust property.

(2.) The trust may be determined by the trustee

at the direction or with the consent of the sole

cestui que trust or all the cestuis qiie trust

(i.) conveying the trust property to the sole

cestui que trust or one or more of the

cestuis que trustent,

(ii.) conveying the trust property to a third person

or third persons,

(iii.) himself purchasing the trust propertv.

(3.) Provided that

(i.^ a tlischarge given by the cestui que trust to

the trustee may be set aside where before

E. K



130 BOOK ir.—EQUITABLE RIGHTS.

oranting it tlie cestui que trust was not

fullj; ..informed of all the material facts

bearing upon it, and

(ii.) a, .^UJlfi of the trust property by the cestui

que trust to the trustee may be set aside

where the trustee is unaj2LQ,„.to _sjipw that

before the sale the cestui que trust was not

fully informed of all the material facts

known to the trustee bearing upon it, or

where the trustee cannot show that the

jDrice he gave for the trust property was

under the known circumstances fa^ii:„jiud

reasonable.

Paeagraph (1).

When a person is not under disability of any kind and

is absolutely entitled in equity to trust property, he is

entitled to direct the trustees to do what he wishes with

such property quite independently of any directions in the

trust instrument as to bow it is to be used. The two

most common examples of the operation of this rule are :

—

(i.) Where a settlor settles property on a person subject to

a direction that part only of the income shall be paid to

him till he attains some age beyond his legal majority

—

such as twenty-six years. Here if the gift is absolute the

cestui que trust on attaining twenty-one can direct the

trustees to transfer the settled property to him in spite of

the direction in the instrument of trust {Gosling y.Goslimi,

(1858) Johns. 205 at p. 272) ; and as to gifts to charities

corporate or incorporate the same rule applies {What ton v.

Mastcrman, [1895] A. C. 180). (ii.) Where money is left to

trustees to purchase a life or other annuity for a cestui que

trust. Here the cestui que trust can claim the money left

for this purpose and decline to have it invested'^ in an

annuity (see Re Ross, Ashton v. L'o.s-.s-, [1900] 1 Ch. 162).
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This rule, it is to be noted, applies only when the cestui

que trust is absolutely entitled. Thus in the case of an-

nuities where there is a gift over to another, on any attempt

of the cestui que trust to alienate it or on his bankruptcy he

is not entitled to claim the capital (Poiccr v. Hayne, (1H()1))

8 Eq. 202). And even without such restriction on aliena-

tion the right to claim the capital may be prevented by

directing an annuity to be purchased for the life of the

annuitant and, for example, one year more, the last year's

income to go into the testator's residuary estate. Here

the annuitant is only partly entitled to the annuity, and so

cannot claim the capital sum ; but of course, unjess subject

to disability, he or she may alienate his or her interest in

the annuity. It is to be noted, too, that any particular

person who is a cestui que trust under a discretionary

trust for the benefit of a class—such as A. and his

children—is not entitled to any particular part of the trust

fund, and so the trust can be determined only by all

the cestuis que trust who are to be benefited under the

trust joining together and jointly and directing the deter-

mination of the trust (Re Coleman, Henrif v. Stroivf, (1888)

39 Ch. D. 443). And even then they can only do so when

the trustees are directed to apply all the property for their

benefit. Here the cestuis que trust are jointly absolutely

entitled and so come within the rule when they act jointly.

A similar discretionary trust for the benefit of one person

only comes also, of course, within the rule (Younghushand

V. Gishorne, 1 Coll. 400).

The rule applies equally—as the above examples show

—

to simple and special trusts. The only difference is that

while simple trusts are usually for the benefit of one cestui

que trust only, special trusts are for the benefit almost

invariably of a number of cestuis que trust, some of whom

are pretty certain to be under some disability, and in any

event all of whom must join in determining the trust.

The rule applies also where the interests of the cestuis que

K 2
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trust are not all immediate, but successive, e.g., limitation

of Blackacre in trust for A. for life and then to bis cbildren

B., C. and D. equally in fee. Here if A., B., C. and D. are

all sul juris tbey may combine to determine tbe trust

during A.'s life wben B., C. and D.'s interests are in

remainder just as Avell as B., C. and D. could after A.'s

death combine for the same purpose when their interests

could be in possession (Saunders v. Vautier, (1841) Cr. &
Ph. 240). The sole point is whether all the beneficiaries

are agreed to determine the trust and are between them

absolutely entitled to the trust property, whether in

possession or in succession or alternatively at the discretion

of the trustees. Where the possible beneficiaries include

the children of any person the rule cannot, strictly speak-

ing, ever be satisfied while such person lives, since the

legal view is that no person is ever incapable of having

issue, but, as a matter of practice, where the person whose

children are possible cestuis que trust is a woman past the

age of child-bearing the court recognises this fact and per-

mits the persons then cestuis que trust to act as if they

were the sole possible cestuis que trust (see lie Blimdell,

[1901] 2 Ch. 221 ; Re ThoynhiU (1904) W. N. 112).

PaRAGKAPHS (2) AND (3).

Purchases by a trustee from himself or his co-trustees

of the trust property are, as we have seen, always voidable

except when they have been made with sanction of the

court or under an express power contained in the trust instru-

ment (see siijva, Art. XLV). Purchases from the cestuis

que trust are not, however, voidable except for cause. Any
failure, however, on the trustee's part to disclose to the

cestui que trust any matter within his knowledge Avhich

would or might infiuence the cestui que trust's mind as to

the bargain will render the sale voidable as against the

t rustee : The rule is thus stated by Lord Cairns in

'rhoiiisoii, V. Eastwood, (1877) 2 App. Cas. 215, at p. 2B() :

" There is no rule of law which says that a trustee shall not
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buy trust property from <i cestui quo trust ; but it is ii

well-known principle of equity that if a transaction of tbat

kind is challenged in proper time, a court of equitv will

examine into it, will ascertain the value that was paid by

the trustee, and will throw upon the trustee the onus of

proving that he gave full value, and that all information

was laid before the cestui que trust when it was sold."

Thus, in Dougan\. Macpherson ([1902] A. C. 197), A.,

jwho was a trustee'aiicl a cestui que trust under his father's

will, had a valuation made of the trust estate for his own

private purpose, namely, for the purpose of obtaining a loan

on the security of his share of the estate, Subsequentl}"

he bought the share of his brother, who was also a cestui

que trust but not a trustee. When he so bought, A. did

not disclose to his brother the valuation :

—

Held, that the

sale must be set aside. Lord Macnaghten, after approv-

ing the dictum of Lord Cairns above cited, says, at p. 204 :

A. "was keeping back information which it was his bounden

duty to have conveyed to his cestui que trust. And it

does not matter in the least how or under what circum-

stances the information was gained ; if he had that in-

formation he was bound to place it at the disposal of his

cestui que trust with whom he Avas dealing."

Art. LXI.—li'ujht of CeMnl (jiir 'J'nist to Jolloir

V ,
9 ,

Trust Moil ('
II.

(1.) As long as trust property remains in substance

in the hands of a trustee, however often and lio\\-

ever improperly its nature or investment may have

been altered by him, and whether it is or is not

mixed with the trustee's own money, provided when

it is so mixed it can be distinguished from liis, the
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cestui que trust is entitled to claim it as against all

the world.

(2.) AMieii the trustee mixes the trust property

with his own moneys in such a way as to make its

identification impossible, the court assumes if he

invests the mixed fund, that he intends the invest-

ment to be for the benefit of the cestui que trust,

and if he converts any part of such investment or

any part of the mixed fund itself to his own use,

that lie intends so to convert in the first place the

part of it which Ijelongs to himself.

Paragraph (1).

The above rule is usually called the right, o f a cestui

([ue trust to follow the trust property ag^ long '

j as it is

earmarked." It used to be added that money is not ear-

marked. This, the second part of the rule, has now become

somewhat misleading. It only amounts to this, that a

person taking money from a trustee is not as likely to have

notice that it is trust money as a person buying land or

other such property, and that it is on the whole harder to

discover where money came from than it is with other

property. But where it can be distinguished it is just ae

much within the rule as anything else. No act of a

trustee can make trust property part of his estate and

therefore liable for his debts, though sometimes his acts

make it very difficult to say what part of his estate is and

what is not trust property. Where it can be shown that

certain moneys are the proceeds of or certain investments

were made with trust property the cestui que trust can

(•laim them ; where they can be shown to be partly the/

proceeds of or partly made with trust money the cestui qu(

trust has a lien or charge upon them for the amount ot

trust money they represent (see jjcr Jessel, M.K., in Ih
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Halktt\ Estate, Knatchhidl v. llallcft, (1879) 13 Cli. 1).

696 at p. 708).

The rule is stated in the article as prevailing against all

the world, but in-.jact it is eflfectiyiL-Only.wl^gi;! the tmateg

is insolvent. When the trustee is not insolvent, then, in

case of breach of trust, the cestuis que trust's remedies are

the proprietary one stated in the next article or the personal

one stated in Art. LXV.

Paragraph (2).

The leading case in the second part of the rule, and

indeed on it all, is Me Hallett, Knatchhidl v. Hallett

(supra). There a solicitor having in his possession bonds

i
which he knew to be trust property sold the same and

1 paid the proceeds, 2,200Z., into his private banking account.

! Subsequently he drew cheques for his own purposes and

{ from time to time paid into his account further sums.

J When he died there was a balance of about 3,000/., but if

j
he had not paid in the other sums after he paid in the

!
proceeds of the bonds his balance would have been much

I
under 2,200L Now there is a rule called the rule in

! Clayton's Case ((1816) 1 Mer. 572), under which it is

1 assumed' that where a customer draws cheques upon his

banker he intends, where there is no arrangement to the

contrary, to draw out first the money he first paid in :

—

Held, by the Court of Appeal, that this rule did not apply in

this case. The customer here was trustee of part of the

money, and it must be taken, and were he the defendant he

would not be allowed to deny it, that he intended to draw

out first his own money.

The rule in Clayton's Case {supra), however, applies as

between different cestuis que trust claiming against the

same account, there being no reason why the trustee

should be assumed to have intended to rob one of them

more than another {He Stennuu/, Wood v. Steiming,
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[1895] '2 Cb. 433). Moreover, if the trustee's balance

' at the bank is overdrawn, the banker is entitled^to djs;

charge the overdraft out of the first money paid in by the

trustee unless at the time he had notice it was trust money

(Hancock v. Smith, (1889) 41 Ch. D. 456).

The rule stated in Be Hallett {supra) has been carried a

step further in the case of Pie Oatway, Hertslet v. Oatway,

[1903] -2 Ch. 356. There A. and B. were trustees of

certain funds. A loan of 3,000L of such funds was in breach

of trust made to B. on the security of a reversionary interest

belonging to B. B. afterwards went abroad, giving A.

a power of attorney to sell this reversionar}^ interest. A.

sold it for 7,000/., which he paid into his own account

:

3,000L of this was, of course, trust money. A. subse-

quently bought certain shares for over 2,000/. and

converted the balance of the 7,000/. to his own uses in

such a way that it was irrecoverable. A. died insolvent.

A claim was made that B. as trustee was entitled to a lieu

on the shares bought by A. in respect of the 3,000/. trust

money :

—

Held, that he was so entitled. When an invest-

ment is made out of a mixed fund composed of trust

money and the trustee's own money and the rest of the

mixed fund is converted to the trustee's own use, it must
be assumed that the part consumed was the trustee's own
money no matter in what order the drawings upon the

mixed fund took place.

Airi". LXII.— ItitjJit of Cestui que Trust to adopt a

J
lircitcJt of I'nist.

Where a trustee b}' improperly selling or

improperly iuvesting trust property, commits a

breach of trust, the cestui que trust or all tlie
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cestiiis que trust jointly, if sui jurif; and entitled

absolutely to the trust property, may elect to

adopt the transaction and claim all the jirofits

and benefits resulting from it. If they so adopt

it the trustee cannot be made lial)le for breach of

trust. Where all or any of them do not or cannot

adopt the transaction, the trustee is chargeable with

breach of trust.

Where trustees have made an unauthorised investment

they are entitled to resell, and can make a good title without

the consent of the cestuis que trust, provided all the

cestuis que trust have not elected to adopt the invest-

ment {Patten v. Guardians of Edmonton, (1883) 52 L. J.

Ch. 787), or provided they are through disability or other

cause unable to elect {lie Jenkins and I{a)idalVs Contract,

[1!)03] -2 Ch.362).
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Art. LXIII.

—

'Llic Propertii in ye.Hpcct of irlticJi

J
(I Trnsfci' is (li(ir(je<i})h.

(1.) A (•estiii (jue trust can hold a trustee charge-

able for Ijieach of trust only in respect of trust

property which the trustee himself has actually

i-eceivcd or which he mioht luive received but for

liis wilful default.

(2.) The lucre joining with his co-trustees in a

re(;ei])t for the payment or transfer of trust property

actually received, not by him Ijut by his co-trustees,

uiil not in itself render a trustee chargeable in
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respect of such property (Trustee Act, I Hi) 3,

s. 24).

This is merely a statutory rendering of the previous

equitable rule, and makes no material alteration of that

rule.

The only point to he explained is as to trustees joinin;?

in receipts. The receipt of one co-trustee, unlike that of

one co-executor, does not discharge a debtor who is paying

over trust money. Now frequently it is difficult or impos-

sible for all the trustees to receive jointly trust property,

especially when such property is money. In such cases

they may properly permit or deleg^ate one of their number

to receive it {Home v. Pringle, (1841) 8 CI. & F. 264,

p. 288) ; and to give the payor a discharge they may join in

the receipt given to him acknowledging payment. This

is usually called joining for conformity only.

It should be pointed out that allowing a co-trustee to

receive trust money does not discharge his co-trustees from

tlieir duty to have it, as soon as is reasonably possible,

placed under their joint control. See cases cited in noti;

to next article.

Art. LXIV.—Lidhilitii of a Trustee for his oini

and his Acfenfs Arts.

(1.) A cestui que trust is entitled to hold a trustee

liable for auy loss to the trust property resulting

from the trustee's breach of trust, whether such loss

arose directly

—

(i.) From the act or omission of the trustee liim-

\
self, or the act or omission of a co-trustee

5 rendered possible by the trustee's breacli of

trust

;
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(ii.) From the act or omission of an agent

appointed by the trustee (whether a co-

trustee or stranger to the trust), where the

clutj delegated to such agent was one which

could not properly be so delegated
;

(iii.) From the act or omission of an agent

appointed l)y the trustee (whether a co-

trustee or a stranger to the trust), where the

duty delegated was one which might have

been pro23erly but was in. fact improperly

so delegated.
-^tD'

(2.) A duty which may properly be delegated to

an agent is in fact improperly delegated where it is

delegated to an agent who is not i\easonaHj_fitte.d

(a) by character, or [h) by calling, properly to per-

form it ; or {() where the delegation is continued

longer than is reasonably necessary for its proper

performance ; or ((/) where the trustee does not

within a reasonable time ascertain by personal

investigation that the duty has been properly

performed.

PARAGRAPir (1).

As has already been pointed out (Art. XXXVIII.)
(a) a duty of a trustee is an obligation to do or to refrain

from doing a certain act; (h) a power of a trustee is a

duty to use reasonable care, skiH, and prudence in

doing or refraining from doing a certain act; (r) the

failure to p(,'rform a duty is a breach of trust; {(I) a

trustee is not hable for anytliing but a breach of trust.

In other words, if a trustee performs his own duties

and powers properly, be is liable neither for his own
acts nor the acts of his co-trustees or ai^ents. If these
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propositions are borne in mind, the precedin<r urticle and

the following note will be more easily understood.

We have already discussed the duties and powers of a

trustee. As we shall see, the trustee's liability for the act

of his agent invariably arises out of his own breach of trust.

A few examples will show this.

As to (i.) the liability of one trustee for his co-trustee's

act or omission usually arises through the trustee's failure

to perform his first duty—to preserve the trust property

(see supra, Art. XL.). Thus, in Thompson v. Finch ((1856)

22 Beav. 316), A. and B. were trustees. A. permitted B. to

receive trust moneys. There was nothing wrong in this

(see preceding article). But A. also permitted B. to

invest it on mortgage in his own name. This was clearly

a breach of his duty to have all trust investments made in

his and B.'s joint names {supra, Art. XL., para. 1). The
mortgage debt proved irrecoverable and B. became bank-

rupt :

—

Held, that A. was liable.

Mendesv. Gueddla ( (1862) 8Jur. (n.s.) 878), where his

co-trustees permitted one trustee to have access alone to

bearer securities, with the result that he converted some of

them to his own use; and Leu-is v. Nohbs ( (1878) 8 Ch. I).

591), where two trustees agreed that each should hold half

each of bearer bonds in which they had invested trust

money, are similarly breaches of the duty that coj-irustees

should have these bonds, like money, under their joint

control (see'^i^f' de Pothonicr, [1900] 2 Ch. 529).

As regards (ii.) , it is hardly necessary to point out that the

breach of trust which renders the trustee liable for the acts

of his agent is delegating to him a duty wdiieh he cannot

lawfully delegate. What duties a trustee can delegate are

set out in Art. XLVI, supr<(.

As to (iii.) the breach of trust is the failure of the trustee
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to perform the duty of displaying- reasonable skill, care,

and prudence in exercising the power to appoint the

agent.

Paragraph (2).

As regards the character and calling of the person appointed

agent, in Re Earl of Licli/ield ((1737) 1 Atk. 87) it washdd

that to delegate the duty of paying dividends to a person

whose reputation for honesty was bad, it was not a proper

exercise of a power. In Be Weall,A)idreu-SY. Weall ((1889)

42 Ch. 674), it was held that it was not proper to appoint a

solicitor to do what was not legal business, namely, the

collecting of rent, and the trustees were held liable for

the extra expenses thereby caused. In Robinson v. Harkin

([1896] 2 Ch. 415) the employment of an outside broker

to buy stock was held improper. And see Fry v. Tapson

((1884) 28 Ch. D. 268), where the appointment of a

London surveyor to value a house in Liverpool was held

bad, and rendered the trustees . liable for a loss due to

over-valuation. There the court specifically laid down

the principle that the duty delegated to an agent must

be one within his ordinary calling.

The particular point on which Fry v. Tapson (supra)

turned, namely, that the surveyor employed did not reside

in the neighbourhood, is now overruled by s. 8 of the

Trustee Act, 1893, which permits a non-resident surveyor

to be a proper valuer, provided the trustees reasonably

believe that he is so.

As to the length of time the delegation may be con-

tim^ed, see Wyman v. Patterson, [1900] A. C. 271. There

trustees by their solicitor received money on the payment

of ii bond, one of the securities of the trust estate. This

in itself was a proper proceeding, as Ave have already seen

(8V])ra, Art. LXIIL). They, however, left the money
in the possession of the solicitor for six months. Then

the solicitor became bankrupt and the trust money
was lost :

—

Held, that the trustees were liable, as it
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was unreasonable to continue the delegation so lon«.

And see Mathcirs v. Brise, (1843) 6 B. 239, and

Robinson v. IlarLiii, [1896] 2 Cli. 415. As to not

taking reasonable care to sec that the duty delegated

is performed, see Bosfoch v. Fhnjcr, (18G5) 1 Eq. 20.

There a trustee properly instructed a solicitor to carry

through a mortgage by which certain trust funds were to

be invested on security of certain copyhold land. After

a time the solicitor forwarded to the trustee a bundle of

deeds containing a paper which purported to be a copy of

the court roll admitting the trustee. But there was no

receipt for the mortgage money, and it was afterwards

discovered that there was no court held on the purported

day of surrender. For many years afterwards the interest

was regularly paid. On the death of the solicitor it was

found that no mortgage had been made and that he had

fraudulently converted the cheque to his own use :

—

fleldy

that as the trustee had not taken care to see within a

reasonable time that the mortgage had been made, he was

liable.

The rule in paragraph (2) is based on specific decisions

merely. The real principle to decide whether any delega-

tion is a proper one is, is it reasonable? {Speuilit v. Gmiut,

(1884) 9 App. Cas. 1). Where, however,"th'6'-dnty is one

that can be properly delegated, the burden of showing the

delegation is not reasonable lies on the person impeaching

it {Re Brier, (1884) 26 Ch. D. 238).

Art. LXV.—Measure of a Trustee's I/iahiliti/ for

IjOss lu'snltiufi from a Breach of Trust.

(1.) Where a trustee is chargeable with breach of

trust the cestui que trust is entitled to recover from

him the depreciation of the trust property resulting
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from the breach, and interest or profits upon the

trust property involved in the breach, according to

the followinsf rules :

(2.) (i.) As to depreciation :

Where the breach of trust is the improper sale or

investment of trust property, the cestui que trust

can claim either for the actual depreciation of the

trust property or for the loss to the trust property

consequent on the trustee failing to do what he

ought to have done.

Wliere the breach of trust is an investment of

the trust property which is improper because the

sum advanced on the security is excessive, the cestui

que trust can claim only for the amouiit by which

it is excessive (s. 9, Trustee Act, 1893).

(3.) (ii.) As to interest

:

In all cases the cestui que trust can claim interest

at the rate of 3 per cent, per annum on the amount
of the trust property involved in the breach of trust,

or in the alternative the interest actually received

or which ought to have been received on the

property.

AA'here the breach amounted to an attempt on the

part of the trustee to appropriate the trust property

to his own use or where the trustee used the trust

property for his own purposes in trade or specula-

tion, the cestui que trust can claim interest at the

rate of 5 per cent, per annum, with yearly or half-

yearly rests, or in the alternative an account of the

profits actually made upon the trust property.
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(4.) A trustee is not entitled to set; off the profits

made on one improper transaction against the losses

made in another improper transaction.

(5.) Where several trustees are liable for tlie

breach, each of them is liable for the whole loss re-

sulting from it; and they are also all jointly liable.

Paragraph (1).

Where the breach of trust consists in the trustee making

an improper investment, if the investment was one autho-

rised by the settlement or by law, he can either sell, in

which case if there is a loss on the transaction he is liable

for it, and if there is a profit the cestui que trust takes it

or the trustee can take over the investment himself upon

replacing the trust funds {Fry v. Tapson, (1885) 28 Ch. D.

268). If, however, the investment was authorised and was

improper only because he advanced too much money on

the security, he seems to have no option to take it over,

and it can be realised whether he wishes it or not {Re

Salmon, Priest v. Uppleby, (1889) 42 Ch. D. 351 ; Re

Lake, Ex jmrte Hoive Trustees, [1903] 1 K. B. 439).

Where no loss, direct or indirect, arises through a

breach of trust, though the court may think the breach

justifies the removal of the trustees from the trust, no

damages of any kind can be recovered from them. As

pointed out at p. 9, suj^ra, the Court of Chancery never

gave damages : it merely made the wrongdoer account for

what he received or should have received.

For an example of a breach of trust which occasions no

loss to the cestui que trust, see Art. XLII. para. 3.,

supi'a.

Paragraph (2).

Thus, in Re Massingberd, Clark v. Trelawney ( (1890)

63 L. T. 296), trustees sold Consols for the purpose of

E. L
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investing the trust money in a contributory mortgage

—

that is, a mortgage in which the mortgage money is advanced

in parts by several lenders—which is an unauthorised

security. Subsequently they called in the mortgage and

there was no loss on the transaction. But meanwhile the

price of Consols had gone up :

—

Held, that since the sale of

the Consols for the purpose of investing them in a con-

tributory mortgage was a breach of trust, the trustees

were bound to replace the Consols sold. This was a loss

not of the trust property but to the trust property arising

through the trustees not doing as they should have

done.

In the same way, where the trustees are directed by the

trust instrument to invest in some particular security and

no other, the trustees may be liable for profits which would

have been gained to the trust property if they had obeyed

this direction, even though there is no direct loss to the

trust property. But since the Trustee Act, 1893, now

gives a choice of investments and a power to vary invest-

ments, except where these are expressly excluded by the

trust instrument, these cases are not very common now.

Formerly, where a trustee advanced too large a sum on a

security which would be in every \yay a proper investment

for a smaller sum, if there was loss the trustee was

liable for it all. Now, however, he is liable only for the

balance over and above the amount for which it was a

proper investment. Thus A., wishing to advance trust

money on the security of Blackacre, retains B., a competent

surveyor, to value Blackacre. B. values Blackacre at 9,000Z.

Now on this valuation Blackacre is a proper security for

6,000/. Say A. advances 7,000/. If on sale Blackacre

realises only 5,000/., A. will not be liable for the 2,000/.

lost, but only the 1,000/. he advanced over the 6,000/.

It is to be remembered that the security must be in

every other way than merely in value a proper security
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before the trustee is entitled to the benefit of the Act, and
it lies on the trustee to prove this {Ke Turner, Barker v.

Irimei/, [1897] 1 Ch. 536 at p. 541).

Paragraph (3).

Thus, in Re Davis, Davis v. Davis
( [1902] 2 Ch. 314),

A. and B. sold "certain trust investments to the value of

6,400/., and paid the same into the trust account at the

L. and W. Bank. The bank only allowed IJ per cent,

on deposits, and there was no proper security to be

obtained which would pay more than 3 per cent. A.

was member of a firm which had an account at the L.

and W. Bank. This account was overdrawn to the

extent of 20,000/. fully secured, the interest payable being

3| per cent. A. and B., in good faith, advanced the

6,400/. to the firm at 3^ per cent, as a temporary invest-

ment until a proper investment could be obtained, and the

firm used the money to reduce their overdraft. Afterwards

the 6,400/. was repaid to the trustees :

—

Held, that the

defendants were liable for interest at the rate of 5 per

cent, per annum for the period during which it was lent

to A.'s firm. Farwell, J., in delivering judgment, cited

the following from the judgment of Vysc v. Forster ( (1872)

8 Ch. 309 at p. 329), which, he said, is still a correct state-

ment of the law :
" If an executor or trustee make profit

by an improper dealing with the assets or the trust fund,

that profit he must give up to the trust. If that improper

dealing consists in embarking or investing the trust money

in business, he must account for the profits made by him

by such employment in such business ; or at the option of

the cestui que trust, or if it does not appear, or cannot be

made to appear, what profits are attributable to such

employment, he must account for trade interest, that is to

«ay, interest at 5 per cent."

Paragraph (5).

See Edn-ards v. Hood-Barrs, [1905] 1 Ch. 20.

L 2
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Art. LXVI.—Einht to Contribution ton-ards Loss

tltrouqh Breach of 'ivnst as between Co-Trustees.

Where as against the cestui que trust several

co-trustees are each liable for the whole loss resulting

from a breach of trust, as between themselves each

is entitled to call on the others to contribute equallv

towards such loss, even though the moral responsi-

])ilitv of all for the breach is not equal : Provided

that

(1.) Where the breach is^ fraudulent and all the

co-trustees are parties to the fraud, there is no right

of contribution.

(2.) Where one of the trustees is, or subsequently

to the breach becomes, himself a cestui que trust

[and he receives an exclusive benefit from the

breach], his interest in the trust property is as

between the trustees primarily liable for the loss.

(3.) Where one of the trustees caused the loss

either (i.) by his personal fraud, or (ii.) by his

improper advice, he being a person on whose advice

the other trustees were entitled to rely, he may be

held liable to indemnify his co-trustees.

(4.) As regards the limitation of actions, the

right to contriljution between co-trustees is a simple

contract debt, but the period of limitation dqesjiot

begin to run until the trustees are made liable for

the breach of trust.

Where all the trustees were party to a breach of trust,

the liability of each to contribute continues after his death,
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even though no loss occurred during his Ufe, and even

though his personal representative could not be sued for

the loss. Thus, in Jackson Y. Dickinson ([1903] 1 Ch. 9-47),

A. and B., trustees, in breach of trust invested trust

funds in partly paid-up shares. Some years after A.'s

death, B., who had attempted but failed to dispose of the

shares, had, on the company being wound up, to pay a call

of 800/. upon them :

—

Held, that A.'s estate was liable to

contribute 400/. towards this call, although the liquidator

could not have sued his personal representatives for it

or any part of it.

And where the deceased trustee's estate is insolvent,

and in consequence the surviving trustee has to pay all the

loss due to the breach therein, if costs out of the estate

are given to the surviving trustee and the representatives

of the other, the surviving trustee is entitled to a lien

on the costs given the other's representatives (Fletcher v.

Green, (1864) 33 Beav. 426).

Paragraph (1).

This simply is an application of the common law rule

that there is no contribution between tort feasors.

Paragraph (2).

Thus, hi ChilUneiworthy. Chambers ([1896] 1 Ch. 685),

A. and B. were trustees under a will, under which A.'s wife

was entitled for her separate use to an undivided fifth share

of the trust funds. A. and B. invested on inadequate

securities 8,650/. of the trust money at the rate of 5 per

cent, per annum. These investments were made at four

different times. After the two first were made A.'s wife

died, and he became entitled to her share. In an

administration action the securities were sold, and realised

in all 7,070/., and thereupon an order was made declaring

A. and B. jointly and severally liable for the balance, i.e.,

1,580/. In the result, all this sum was made good out of

A.'s share. A. thereupon claimed that B. should contribute
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half of the 1,580/., or in the alternative, half of the loss

ou the investments made before A. became a cestui que

trust through his wife's death :

—

Held, that A. was not

entitled to any contribution from B. Kay, L.J., in

delivering judgment, said : "A trustee who, being also

a cestui que trust, has received, as between himself and

his co-trustee, an exclusive benefit by the breach of trust,

must indemnify his co-trustee to the extent of his interest

in the trust fund, and not merely to the extent of the

benefit which he has received" (p. 707). Neither of

the other Lords Justices (Lindley and Smith) limited the

rule to cases where the trustee cestui que trust obtained

an exclusive benefit (and see Re Home, Wilson v.

Cox-Sinclair, [1905] 1 Ch. 76).

Paragraph (3).

The most usual cases of one trustee being entitled to an

indemnity from another trustee for a breach of trust for

which both are chargeable, is where the other trustee has

in breach of trust obtained possession of the trust property

and converted it to his own use {Baynard v. Wooley, (1855)

20 Beav, 583) ; or where he has acted as solicitor to the

trust and the other trustee relied upon his advice on

matters of law {Lochharf v. Reilly, (1856) 25 L. J. Ch. 697;

and see cases considered, Bahin v. HiKjhcs, (1886)

31 Ch. D. 390). The second condition—that the other

trustee relied on the solicitor-trustee's advice—is necessary

to enable him to claim an indemnity. In the words of

Kekewich, J., in Head v. Goidd, [1898] 2 Ch. 250 at

p. 265: No "judge ever intended to hold that a man
is bound to indemnify his co-trustee against loss merely

because he was a solicitor, when the co-trustee was an

active participator in the breach of trust complained of,

and is not proved to have participated merely in conse-

quence of the advice and control of the solicitor." As to

indemnity as to coses incurred through one trustee's negli-

gence, see Re Lin^Iey, Cattley \. West, [1904] 2 Ch. 785.
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Paragraph (4).

Thus, in Eobinso)L\. Harkin ([1896] 2 Ch. 415), A. and

13. >vere trustees of a marriage settlement. Trust funds to

the amount of 2,500Z. were paid to them by a cheque made

payable to their joint order. A. indorsed this cheque and

sent it on to B. B. handed it to an outside broker, C,
with directions to buy certain stock. C. bought stock as

directed to the value of 1,500L C. never invested the

balance, but from 1885, when he received the money, till

1888, he continued to send cheques each half-year in

respect of dividends on undelivered stock. After that date

nothing was recovered from him in respect either of interest

or principal, and eventually he became insolvent. In 1896

A. brought an action against B. to make him liable for the

loss. B. denied his liability, and in the alternative claimed

contribution from A. A. pleaded the Statute of Limitations

and s. 8 ofthe Trustee Act, 1888 (see infra, Art. LXVIII.):—

Held, that the Statute of Limitations did not begin to run

as between the co-trustees until their liability became fixed,

i.e., until the claim of the cestuis que trust became, by the

judgment of the court, established against the trustees, and

that as A. was in imri delicto with B., he was liable to

contribute.

Art. LXVII.—Duration of a Tnistce's UahHitij

to the Cestui que Trust.

(1.) Subject to the exceptions conttiiiied in the

three succeeding articles, a trustee's liability to the

cestui que trust for loss resulting from liis breach

of trust continues until the cestui que trust's action

is lost, either (i.) through his continued acquiescence

in the breach, or (ii.) by his executing a release of

his. rioht of action.
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(2.) Acquiescence or release bars the action only

when (i.) the cestui que trust in question isjm
juris, (ii.) has full knowledge of the facts, and (iii.)

is not coerced or unduly influenced in giving his

acquiescence or release.

(3.) A cestui que trust, who, being sui juris,

consents to or concurs in a breach of trust, i_s not

entitled to sue the trustee in respect of such breach.

Paragraphs (1) and (2).

It has always been a principle of equity that the Statutes

of Limitation, neither directly nor by analogy, ran in

respect of breaches of express trusts. The court was

entitled at any period after the breach to give the cestui

que trust relief against the trustee. The reason of this

was that a trustee who had converted trust property to his

own use, or failed to get in trust propert}' by his own

wilful default, or improperly disposed of trust property,

could not set up his own breach of trust as a defence

against the action of the cestui que trust, and s > he was

always treated as having still in his possession the trust

property which he should have had in his possession

(Ilorenden v. Lord Annesley, (1806) 2 Sch. <!c L. 607).

This rule, which is now modified by the Trustee Act,

1888 (see next Article), does not apply to constructive

trusts which arise not out of any breach of confidence on

the part of a j^erson occupying a fiduciary position, but by

way of ordinary contract (see Art. LXXXIII., infra

;

XortJi American Land and Timber Company, Limited v.

Watkins, [1904] 1 Ch. 242).

It was also, however, a principle of equity that delay

defeats equity, or, as it is sometimes put, Vigilantibvs nou

dormientihns, (/'qiiitas suhrenit. If a cestui que trust who
is siii juris and fully seised of all the facts in connection

with a breach of trust, allows a long time to pass without
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taking action, though his action is not barred, the court

will refuse him relief. This principle applies not merely

to actions against trustees, but to all equitable actions.

It and the nature of a binding release will be considered

in the section dealing with Estoppel, Acquiescence and

Release.

Paragraph (3).

This is merely an application of the common law

doctrine, Volenti non Jit wjurid. Where a person con-

sents to an unlawful act he cannot afterwards sue the

wrongdoer for it. We have seen how this operates as

regards the right of conti-ibution between trustees both

guilty of breach of trust. As an example, in Nail v.

Punter ((1833) 5 Sim. 565) the husband of a cestui que

trust who had a life interest in the trust funds and a

power of appointment in remainder, induced the trustees

to pay to him part of the trust funds. The cestui que

trust sued the trustees for breach of trust. While the

action was pending she died, and by her will appointed the

trust funds to her husband. He thereupon sued the

trustees for breach of trust. The action was dismissed.

Art. LXVIII.—Limitation of Actions by Cestui

que Trust for Breach of Trust.

(1.) A trustee is entitled to plead the Statutes of

Limitations in bar of an action for breach of trust

except where the action

(i.) is for fraudulent breach of trust and the

trustee was a party to the fraud, or

(ii.) is to recover trust pi'operty or its proceeds

still retained by the trustee, or
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(iii.) is to recover trust property which the

trustee received and converted to his own
use.

(2.) The period of limitation is six, years, and it

bef^ins to run

(i.) as regards actions concerning interests in

possession at the date of the breach, from

such date

;

(ii.) as regards actions concerning interests m
reversion at the date of the breach, from

the time such interests vested in possession,

(3.) A cestui que trust whose claim is barred by

lapse of time, is not entitled to any benefit through

an action brought by a cestui que trust whose

right is not so barred.

(4. ) A married woman, even though her interest in

the trust property is subject to a restraint on aliena-

tion, is not a person under disability within the

Statutes of Limitations for the purposes of this

article.

This is a summaiy of s. 8 of the Trustee Act, 1888
—which with s. 1 is all that remains unrepealed of that

statute since the Trustee Act, 1893.

A judicial trustee is not entitled to the benefit of this

section (lie Cornish, [1896] 1 Q. B. 99).

Paragraph (1).

The rule that time does not run in respect of breaches

of express trusts was to a certain extent modified previously

by s. 25 of the Real Property Limitation Act, 1874.
By that section money or legacies charged on land and
secured by an express trust were to be recoverable only
within the same time as if there were not any such trust.
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This, however, applied only to the remedy agaiust the

land, not the personal remedy against the trustee {Banner

V. Berridge, (1881) 18 Ch. D. 254).

On the other hand, the effect of s. 8 of the Trustee

Act, 1888, is to take completely out of the rule that time

does not run in respect to breaches of express trusts all

breaches save those excepted by it. Thus, in Re Timuiis,

Nixon V. Smith ([1902] 1 Ch. 176), three executors were

appointed trustees of A.'s will. The trusts of the will

were to convert and invest A.'s estate and pay the income

to B. for life and on B.'s death to divide it into four equal

parts, one of which was to be settled on C. for life, with

remainder to her children, and the other three parts to be

taken by the three trustees respectively. On B.'s death

the trustees divided the trust estate, but instead of settling

C.'s share as directed by the will they paid it over to her

absolutely. They kept the three remaining parts. More

than six years after C.'s death one of her children brought

an action for breach of trust :

—

Held, that as the trustees

had taken out of the trust estate no more than they were

entitled to take, and as the payment to C. was not fraudu-

lent, they were entitled to the protection given by s. 8,

and the action was dismissed (and see How v. Earl

Winterton, [1896] 2 Ch. 626).

In order that a breach of trust may be fraudulent within

the section the fraud alleged must be the defendant's.

Thus, in Thome y. Heard ([1895] A. C. 495), A. was first

mortgagee of Blackacre, and B. was second mortgagee.

A., in exercise of his powers of sale, retained C, a

solicitor, to conduct the sale of Blackacre. There was a

surplus, of which A. became trustee for B. C, however,

fraudulently represented to A. that B. had authorised

him to receive such surplus, and A. let him so retain it.

Thirteen years later C. became bankrupt:

—

Held, that

as far as A. was concerned the breach of trust was not

fraudulent, nor had A. " retained ' the trust money within



ln(] BOOK U.—EQUITABLE RIGHTS.

s. 8, and therefore lie was entitled to the protection of

that statute.

Paragraph (2).

It is very uncertain whether there are any breaches of

trust to which any other period of limitation than six years

applies, though s. 8 does not apply that period to all

breaches of trust, but only to actions for the recovery of

money or other property, to which no existing statute of

limitation applies (Hdic v. Earl WinUrton, supra).

Where the breach consists in the improper investment

{Re Somerset, Somerset v. Earl Poidett, [1894] 1 Ch. 231)

or improper disposal {Tliorne v. Heard, supra) of trust

moneys in the absence of fraud, time begins to run from

the improper transaction, not from the date of the loss.

Paragraph (3).

Thus, A., a trustee for B. for life and then for B.'s

children, equally invests the trust funds in a speculative

security in 1895. In 1904 the funds are in consequence

lost. B. is barred by the statute from suing A. for the

breach in 1895. B.'s children, however, are not barred.

If they bring an action for breach of trust A. will be

compelled to replace the trust funds. But B. will not be

entitled to the income, which Avill belong to A, until B.'s

deatli (CoUings v. Wade, [1896] 1 Ir. R. 340).

Paragraph (4).

Before this enactment a married woman under restraint

upon anticipation did not lose her right of action either ])y

lapse of time or release, or even if she herself had induced

the trustee to commit the breach (seeFylery.Fyler, (1841)

3 Beav. 550 at p. 563). This enactment allows time to run

against her when her interest is in possession, and under the

following article her interest in the trust property may be

impounded for the purpose of contributing to the liability

of a trustee who, at her instigation, has committed n

breacli of trust.
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Akt. LXIX.—Discretion of Court to Impound the

J)
Interest of <i (Jestai (fiw Trust Fartij to a Breach

of Trust.

AVhere a trustee commits a, l)ren,cli of trust at the

instigation or request or with the consent in writing

of a cestui que trust, the court may, if it thinks fit,

impound the interest of such cestui que trust in

the trust property, or any part of it, by way of

indemnity to the trustee.

This power applies where the cestui que trust is

a married woman without power of anticipation.

This is a summary of s. 45 of the Trustee Act, 1898,

which replaces s. 6 of the Trustee Act, 1888.

A. consent must be in writing to come within tliis

section, but not an instigation or request {(hiffiOi v.

Hnghcs, [1892] 3 Ch. 105).

In order to make the instigation, request, or consent of

cestui que trust an instigation, request, or consent within

the section, it must be shown that the cestui que trust

knew that the Act which he requested or consented to

amounted necessarily to a breach of trust {Re Somerset,

Somerset v. Earl Poulett, siqyra). And though there is

no rule that the trustees must be deceived in or misled by

the cestui que trust before the court will impound the

interest of the cestui que trust for the indemnification

{Bolton V. Carre, [1895] 1 Ch. 544), still, where the

cestui que trust is a married woman the court will require

a strong case to be made out before it will take this course

(see Sawyer v. Sawyer, (1885) 28 Ch. D. 595 ; but see

Molyneux v. Fletcher, [1898] 1 Q. B. 648).
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Art. LXX.—Discretion of Court to Believe Trustee

JiaUe for Breach of Trust.

If it appears to the court that a trustee, who is

liable for a breach of trust, has acted honestly and I

reasonably and ought fairly to be excused, the court

may relieve him either wholly or partly from

personal liability for the breach.

This provision was introduced by s. 3 of the Judicial

Trustees Act, 1896.

In the words of Romer, J., in Be Kaji, Moslrij v. Kay

([1897] 2 Ch. 518 at p. 524), each case must be dealt with

according to its own circumstances. Accordingly, examples

of cases that have been held to come within this section

are of little use and may prove misleading. One or two

points, hoivever, may be laid down, on which the court is

likely always to lay weight. (1) A trustee is not justified

in paying away trust funds after a legal claim has been made
by other persons, merely because he is advised the claim

will not succeed {Be Kay, Mosley v. Kay, supra). (2) A
trustee does not act reasonably in allowing his co-trustee

to conduct, without inquiry on his part, the business of

the trust {Be Turner, Barker x. Ivimey, [1897] 1 Ch. 536);

(3) nor in accepting the valuation of property for the

purpose of advancing trust money on the security of it, not

from a valuer appointed by himself, but from one appointed

by the mortgagor {lie Stuart, Smith v. Stuart, [1897]

2 Ch. 583).

I

Art. LXXL—Crimimd Liability of Fraudulent

Trustee.

(1.) A trustee who, with intent to defraud,

converts any tmst property to his own use, or to
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any other purpose than the use of the cestui que

trust, or destroys any of it, is guilty of a mis-

demeanour, and is liable on conviction to penal

servitude for seven years.

(2.) No prosecution can be commenced without

the sanction of the Attorney-General, or, when that

office is vacant, of the Solicitor-General.

(3.) Where civil proceedings have been taken

against the trustee, the person who took them

cannot commence criminal proceedings against him

without the sanction of the judge who heard the

civil proceedings.

(4.) Criminal proceedings against a trustee in no

way affect his civil liability (Larceny Act, 1861,

ss. 80 and 86).
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SECTION I.—DECLARED TRUSTS (contmued).

PART B.—CHARITABLE TRUSTS.
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LXXII.

—
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LXXIII.
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Principles appUcahle to char itahle trusts - - 161

LXXIV.

—
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charitable trusts ------ 166

LXXVI.

—

Assurances of land on charitable trusts - - 169

LXXVII.

—

Enforcement of charitable trusts- - - - 171

Art. JjXXll.—Thc Cleaning of ''Charitable

Purposes."

./Trusts for charitable purposes are : (i) trusts for

the relief of poverty
;

(ii) trusts for the advance-

ment of education
;

(iii) trusts for the advancement

of religion ; and (iv) trusts for other purposes

beneficial to the community, not falling under any

of the preceding heads.

The above definition of charitable purposes is taken

almost verbatim from the judgment of Lord Macnaghten

in Commissioners of Income Tax v. Pemsel, [1891] A. C.

531 at p. 583. Perhaps no better definition is possible.

At the same time, the fourth head is very vague. With
regard to it, I think it may be laid down that, while no

trust can be a charitable trust which is not at least

intended to be for the public benefit, yet a trust for the

public benefit may not be a charitable trust, and a charitable

trust may be one which confers benefits only on certain

particular individuals. A case or two will render this

proposition clearer.
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Thus a trust for the suppression of vivisection is ii good

charitable trust, because the object which the settlor

intended to advance is kindness to animals, which is a good

charitable purpose, and this though the court is of opinion

that the suppression of vivisection is more likely to be for

the disadvantage than for the benefit of the public (Re

Foveaux, [1895] 2 Ch. 501).

Again, a trust for the advancement of a purpose which

is for the public benefit, such as yachting, is not a

charitable trust, since the object of it is sport, not charity

{Re Nottage, [1895] 2 Ch. 649). On the other hand, a

trust for the settlor's poor kindred, descendants of A.,

though it can confer benefits upon particular individuals

only, yet is a good charitable trust, since it is for the

public benefit that every class of the poor should be provided

for {Gillam v. Tai/lor, (1873) 16 Eq. 581). It may be

added that the public to be benefited may be the public

of a foreign country. Thus a trust for the poor of a

German town is a good charity {Fretmd v. Steward, (1893)

W. N. 161).

These cases will show that the vagueness of the fourth

purpose stated in the article arises from the nature of the

subject-matter.

There is a definition, or rather enumeration, of charitjible

purposes contained in the preamble of 43 Eliz. c. 4, which

is repeated in the Mortmain and Charitable Uses Act, 1888,

8. 13. It has, however, never been held to be exhaustive.

Art. LXXIII.—Principles Applicable to Charitable

i Trusts.

Subject to the limitations contained in the

following articles, the principles applicable to

E. M
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declared private trusts apply equally to charitable

trusts.

There are elaborate provisions in the Charitable Trusts

Acts, &c., relating chiefly to the administration of the

property of charities which do not apply to private trusts.

These, however, have nothing to do with equitable

principles with which alone this work deals, and so they

shall be referred to only incidentally.

Formerly other diflerences existed, such as marshalling

assets in favour of charities. These have" been superseded

by the Mortmain and Charitable Uses Acts, 1888 and 1891

(see iiifra, Art. LXXVI.).

Art. LXXIV.—Certainty as to the Objects of a

Charitable Trust.

(1.) The objects which are to be benefited under

a charitable trust are made sufficiently certain to

render the declaration of trust effective witliiii

Art. XXII., if the trust instrument discloses an

intention on the part of the settlor that the trust

property is to be held either for a particular

charitable purpose or for charitable purposes

generally, or for a particular charitable purpose, and

in default of it for cliaritable purposes generally.

An intention that trust property shall be held for

charitable purposes generally is called a general

\ntention of charity.

(2.) Where the instrument of trust discloses a

general intention of charity, but no particular

charitable purpose is specified, or any particular

charitable purpose specified is not capable of fulfil-



DECLARED TRUSTS : CHARITABLE. 163

ment or does uot exhaust the trust property, then

the court will proceed thus : It will, itself declare the

particular charitable purposes for which the trust

property, or the surplus of it, is to be held. In so

doing, it will, where a particular charitable purpose

not capable of fulfilment or not exhausting the

trust property is specified, endeavour to carry out

this purpose as nearly as is possible. This is

called carrying out such purpose cy-pres.

Paragraph (1).

Thus a testatrix by her will left a legacy in trust for

" the following religious charities." Then followed a

blank, in which, no doubt, the testatrix had intended to

insert the names of the particular charities to be benefited :

—Held, a sufficient indication of the objects of the trust,

and therefore a good charitable trust {Re White, [189B]

2 Ch. 41). Again, in Re Huxtahle, Huxtahle v. Crawfurd

([1902] 2 Ch. 793), the words of the trust were " for the

charitable purposes agreed upon between us " :

—

Held, a

sufficient declaration of trust, and evidence was admitted

to show what the particular trusts were (see supra, p. 52

;

and cf. Re Hetleij, [1902] 2 Ch. 866). And frequently the

courts find a general intention of charity in a trust instru-

ment where there is no such intention actually expressed,

as will be seen from the note to paragraph (2).

The other two certainties required for the eflfective

declaration of a trust—namely, certainty that the settlor

intended the trust to be legally binding on the person to

whom the property is given, and certainty as to the property

intended to be bound by the trust—are as strongly insisted

upon when the trust is charitable as when it is private.

As to the necessity of the first of these certainties, see the

case of Re Pitt-Rivers, Scott v. Pitt-Rivers, [1902]

1 Ch. 403 (the facts of which are stated at p. 60, supra).

M 2



164 BOOK II.—EQUITABLE RIGHTS.

As to the second, in the case of Re Macduff ([1896]

2 Ch. 451), a testator left a legacy in "trust for "charitable

or philanthropic purposes." If the " philanthropic " had

beeu omitted the trust would have been good, as the words

" charitable purposes " would then have apphed to the

whole fund. But there are philanthropic objects which

are not charitable in the legal sense, and since there was

no indication of what portion of the fund was to be devoted

to charitable and what portion to philanthropic objects, it

was held that the trust failed for uncertainty (cf. Re Best,

Jarvis v. Corporation of Birmingltam, [1904] 2 Ch. 354,

where the words " charitable and benevolent institutions"

were held to be sufficient). It may be added that where

the trustee has given a discretion as to the apportionment

of the trust fund between charitable and other purposes,

the trust will not fail for uncertainty, whether he exercises

his discretion or not. If he does not exercise it, the court

will, and, on the principle that equality is equity, will

divide the trust fund equally between the different objects

{Salushnry v. Denton, (1857) 2 K. & J. 529).

Paragraph (2).

When the trust instrument is a will, questions of difficulty

constantly arise as to whether the testator has indicated a

general intention of charity, though none is expressed, on

failure of his intention of benefiting the particular charity

specified by him. If the particular charity intended to be

benefited is a specific institution

—

e.g., " 1,000L in trust for

Dr. B.'s Hospital"—and the institution ceases to exist before

the testator dies, then the gift fails absolutely {Re Rymer,.

Rymer v. Stanjield, [1895] 1 Ch. 19). But where the

specific institution survives the testator but the benefit

intended cannot be carried out in precisely the Fame mode
as the testator intended or even (perhaps) at all (but see

Cherry v. Mott, (1835) 1 My. & Cr. 123), the court usually

implies a general intention of charity, and has the intention

of the testator carried out cy-pres (see Re Mann, Hardyi



DECLARED TKUSTS : CHARITABLE. 165

V. Attorney-General, [1903] 1 Ch. 232). Where the

charitable intention relates not to an existing but to a

future institution, such as a soup kitchen to be established

in a certain parish {liriseoe v. Jackson, (1887) 35 Ch. D.

460), or a church to be built in a certain district, or to

some supposed institution which in fact never existed

{Re Davis, Hannen v. Hillyer, [1902] 1 Ch. 876), the

court is not inclined to let the difficulty of carrying out,

or the improbability that it will ever be possible to carry

out, the testator's intention lead to the failure of the gift.

It should be added that once a trust fund has become

devoted to charitable purposes the subsequent failure of

such purposes will not put an end to the trust. It will in

this case be invariably carried out cy-pres (see Smith v.

Ken; [1902] 1 Ch. 744, infra, p. 169).

As to what is meant by cy-pres, two points only may be

noticed. The first is that the new purpose must be in the

nature of the charitable purpose intended by the settlor

(see Be Prison Charities, (1873) 16 Eq. 129), and it is

only permitted to look at the other charitable objects which

the settlor intended to benefit by other gifts contained in

the settlement, when it is impossible to carry out any

charitable purpose in the nature of that for which he

made the charitable gift {Attorney-General v. Ironmongers'

Company, (1840) Cr. & Ph. 208 ; and see Smith v. Kerr,

infra, p. 169).

When it is determined that there is a general intention

of charity the court orders a scheme to be prepared by or

with the approval of the Attorney-General for its approval.

This is subsequently submitted to the court, and, on

approval, takes the place of the original purposes designed

by the settlor.
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Art. LXXV.—Application of the Rule against

Perpetuities to Charitable Trusts.

(1.) A determining condition which may not be

fulfilled within a life or lives in being and twenty-

one years

—

(i.) is not l)ad as being contrary to the rule

against perpetuities when it is attached to

a trust for a charitable purpose, if the gift

over on fulfilment of the condition is for

another charitable purpose
;

(ii.) is bad when so attached if the gift over

is not for another charitable purpose, or

when the trust to wdiich it is attached is

not charitable though the o-ift over is for

a charitable purpose
;

(2.) Provided that where a charitable trust is of

personalty, and the gift for the charitable purpose is

of the income of the trust property merely, then

such a determining condition attached to the trust is

good if on the fulfilment of the condition, the trust

property is only to result back to the settlor or to

his- personal representatives for the benefit of his

residuary legatees or next of kin.

(3.) When property is directed to be used by
trustees for a charitable purpose the fact that no

limit is placed upon the period of time for which it

is so to be used will not make the direction bad as

contrary to the rule against perpetuities, and, so long

as the property has not passed into the hands of

purchasers for value without notice, the trust in-|

favour of the charitable purposes can be enforced.
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Paragraph (1).

Thus, in Re Tyler, Tyler v. Tyler ([1891] 3 Ch. 252), a

I

testator bequeathed to the trustees of a charity a sum of

I money subject to a condition that they kept in repair his

family vault in H. Cemetery, and on breach of such con-

dition he directed that the legacy should go to another

charity. On a summons to ask the court if the condition

was good:

—

Held, that it was. But in Re Boiven,

Lloyd Phillips v. Davis ([1893] 2 Ch. 491), another

testator left money upon trust to establish and maintain

for ever schools in certain parishes, subject to the

condition that if the Government should establish a

general system of education the trust fund was to fall

into his residuary estate which he bequeathed to his

three sisters. The Government having established a

general system of education, the question arose whether

the testator's sisters were entitled to the trust fund :—
Held, that as the gift over was to individuals and not

I to a charity it was bad as contrary to the rule against per-

petiiities. Again, in Re Lord Straiheden and Camphell,

Alt V. Lord Stratheden and Camphell ([1894] 3 Ch. 265),

the testator by his will left an annuity out of his residuary

estate to be provided for a volunteer corps on the next

appointment of a lieutenant-colonel. He made S. his

residuary legatee :

—

Held, that the gift was bad, as it was

conditional upon an event which might not occur within

the period allowed by the rule against perpetuities.

Paragraph (2).

Thus, in Re Randall, Randall v. Dixon ((1888) 38 Ch.

D. 213)—recently followed in Re BlunVs Trusts, [1904] 2

Ch. 767—a testatrix bequeathed funds on trust to pay the

income to the incumbent of a certain church for the time

being so long as he permitted the sittings to be occupied

free : in case payment for sittings Avere ever demanded she

directed the funds to fall into the residue of her estate :

—

\Held, that as there was no general intention to devote the
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funds to charitable purposes, ])ut merel}^ a gift of the income

of the fund so long as a certain condition was observed, and

as on failure of this condition the fund was to go where the

law would vest it in case the testatrix had made no dis-

position of it whatever, that disposition was good.

This decision is carefully to be distinguished from

He Botveii (supra). In Re Boicen the fund itself was

given to the charity subject to a gift over on breach of

condition. Here the fund was not given, but merely the

income of the fund up to the happening of an uncertain

event, and then the fund was to lapse into the residue

of the testatrix's estate. I confess I cannot see much force

in the distinction, since the doctrine has always been that

a gift of the income of property is a gift of the property

itself, or, as was said by the same learned judge (North, J.)

who decided Re Randall (supra), " The power of appointing

the income or fruit of a fund is, in my opinion, equivalent

to a power over the tree which produces the fruit
"

(Re L'Hermiiiier, Mounsey v. Buston, [1894] 1 Ch. 675

at p. 676).

Paragraph (3).

It is to be noted that this has nothing to do with gifts

over. What is meant is that once property is impressed

with a charitable trust, such trust remains binding upon
it for ever. If A., for example, left property to trustees in

trust to pay the income to his son B. for life, then to B.'s

eldest son for life, then to such son's children equally, and

then to their children's children equally, and so on for

ever, this being a private trust, the trusts after that in

favour of B.'s eldest son would be void ah initio, although

there is no gift over (Re Richardson, Parry v. Holmes,

[19U4] 1 Ch. 332). But if property be settled in trust,

that the income shall " from time to time be given to such

of the lineal descendants of R. W. as may severally need,"

with no gift over, this is a charitable trust and perfectly

good (Gillam v. Taylor, (1873) 16 Eq. 581) ; and if there
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is uny default iu carrying it out hundreds of years after

the settlement the court will enforce it.

A remarkable example of this is the case of Smith v.

Kerr, [1902] 1 Ch. 774. There, Clifford's Inn was in 1618

assured to trustees for the purpose that it " shall and may
hereafter continue to be employed as an Inn of Chancery

for the furtherance of the practisers and students of the

Common Law of the Realm." For many years Inns of

Chancery—which were preparatory schools of law for the

Inns of Court—had ceased their educational functions, and

the members of the Society of Clifford's Inn had since then

treated the Inn as their private property. In 1901, on action

brought:

—

Held, that the property was held on a trust for

the advancement of legal education, which trust must be

carried out.

It is to be remembered that the Charity Commissioners

have large ppwe.rs.. to alter the objects especially of ancient

charities—that is, charities which have existed over fifty

years—by schemes prepared by them. These schemes,

like those approved by the court, should be cij-pres the

original objects of the trust. There is an appeal from the

schemes of the Commissioners to the court, but the court

will not interfere unless the Commissioners have violated

some rule of law, or have been guilty of some gross

oversight which calls for the intervention of the court

{Re Campden's Charities, (1881) 18 Ch. D. 810).

Art. LXXVI.—Assunmces of Laud on Charitahle

Trusts.

Assurances of lands or money to be laid (nit in

th«3 purchase of land, to trustees for charitable

purposes, if made by deed are v<Md unless such

li^urance satisfies the requirements of Part II. or
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the charitable purpose is within the exemptions

contained in Part III. of the Mortmain and

CharitaLle Uses Act, 1888. If made by will they

are valid, but the land must, unless with the

consent of the court or of the Charity Com-

missioners to the contrary, be sold Avithin one

year of the testators death, and the money must

not be laid out in the purchase of land. (Mortmain

and Charitable Uses Act, 1891.)

The matters dealt with iu the above article concern the

law of property rather than the law of trusts. A very

short summary, however, of the provisions of the two

Mortmain and Charitable Uses Acts may be useful.

The Mortmain Act, 1736, declared gifts by will of

land (which included money secured on land) or money to

be laid out in the purchase of land, to charities to be void

and subjected gifts made otherwise to certain conditions.

The Mortmain and Charitable Uses Act, 1888, substantially

re-enacted the Mortmain Act, 1736.

Part II. of that Act enacts that an assurance of land or

of personal estate to be laid out in land, in order to be

valid must fulfil the following conditions, which it will be

seen rendered gifts by will of land and of personal estate

to be laid out in land impossible : (1) assurance must take

in possession
; (2) must be without power of revocation,

reservation, condition or provision in favour of the assuror,

save reservation of peppercorn rent, of mines or easements,

covenants to repair, right of re-entry for non-payment of

rent or breach of covenant, and reservations of like nature
;

'i(3) must be by deed executed in the presence of two

witnesses unless the land is copyhold and the personal

estate is not stock in the public funds
; (4) must be made

at least twelve months before the death of the assuror;

(5) if the personal estate is stock in the public funds, must



DECLARED TRUSTS : CHARITABLE. 171

be made by transfer at least six months before the death of

the assuror ; (6) if not of stock in the public funds, must

be enrolled in the Central OflQce of the Supreme Court

within six mouths after execution. Conditions (3), (4), and

(5) do not apply where the assurance is made bond fide for

valuable consideration.

Part III. exempts from the operation of Part II.

assurances for the benefit of the Universities of Oxford,

Cambridge, London, Durham, and the Victoria University,

or any of their colleges altogether, and assurances save by

will of land to societies for the promotion of religion or

learning where the land given does not exceed two acres

and is for building purposes. It further exempts gifts by

deed or will of land for public parks, museums and elemen-

tary schools, where the land given to the first does not

exceed twenty acres, to the second two acres, and to the

third one acre.

By the Mortmain and Charitable Uses Act, 18*.)1,

" land " is not either in it or in the Act of 1888 to include

money secured on land. It further gives a free power to

testators to leave laud to charities, but such land must bo

sold within a year unless the consent of the Charity

Commissioners or the Court to the contrary is obtained.

And money to be laid out in the purchase of laud may be

freely bequeathed to charities, but the money is to be held

for the benefit of the charity as if there had been no such

direction.

Art. LXXVll.—Enforcement of Charitable Trusts.

Charitable trusts beiDg trusts not for the benefit

of individual cestuis que trust but for the benefit of

the public cannot (subject to the provisions of the
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C'haritiible Trusts Acts) be enforced, except by or

through the Attorney-General as representing the

King.

A private persou cau now under ss. 17 and 19 of the

Charitable Trusts Act, 1853, commence proceedings for

the enforcement of a charitable trust on obtaining the

certificate of the Charity Commissioners (see Rooke v.

Dawson, [1895] 1 Ch. 480).
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Art. LXXVIII.

—

Failure of Express Trust.

Where a settlor transfers property to a trustee and

there is, owing to any cause, a total or partial failure

to vest the equitable estate in such property in a cestui

que trust, or the trusts declared do not exhaust the

whole equitable estate, then there is a presumption

that in so far as there is such failure or the equitable

estate is not exhausted, the settlor intended the

property to be held in trust for himself.

It is a rule of the common law that in bo far as a

grantor does not effectively convey his estate to the grantee

or grantees it remains in him. The above article is a

mere application of this rule to assurances in equity : in

so far as a settlor does not effectively assure his equitable

estate to the cestui que trust or cestuis que trust it

remains in him. Thus if A. conveys a freehold to B. for*

life and on B.'s death to B.'s eldest son in fee simple and

B. dies without ever having had a son, the fee simple is still

in A. If A. instead had conveyed the freehold to trustees

to pay the net rents to B. for life, and on B'.s death to

convey it to B.'s eldest son in fee simple, and B. died

without ever having had a son, the equitable fee simple
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Avoiild remain in A. But instead of saying this the

chancery lawyers say the equitable estate results to A.

As a matter of fact it never was out of him, for there never

was anybody to take it.

This being so, the trusts arising under the rule are

rather constructive than ^presumptive trusts, since they are

based less on any presumed intention than on a rule of

law. At the same time it is usual to place them among

presumed or implied trusts, and after all it is no very

violent presumption to assume that so far as the settlor

had any intention in the matter, he intended, if the persons

he wished to benefit did not take the property, it was to

remain his.

It was inattention to the above considerations which led

to much litigation in the case of Smith v. Cooke, [1891]

1 A. C. 297. In ordinary trusts for the payment of the

settlor's creditors, on the payment of the creditors in full,

there is a resulting trust of any surplus there may be for

the settlor. This is because the trusts declared do not

exhaust the equitable estate, and the balance of it therefore

remains in the settlor. In Smitli v. Cooke {supra), how-

ever, the settlor assigned his estate to trustees to sell and

divide the proceed^ among his creditors in rateable propor-

tions according to the amount of their respective debts.

Here the trusts declared did exhaust the equitable estate.

There being, however, a large surplus after payment of his

debts in full, the settlor, blind to this distinction, claimed

it on the general principle applicable when the trust is for

the payment of the settlor's debts. The House of Lords

decided that he was not entitled to it.

So many cases of resulting trusts arising through failure

of trust have already been referred to (see ex. fir. Art.

XXI.), that it is not necessary to give more examples.

It should, however, be borne in mind in this connection

lljut by the law of evidence, parol (or oral) evidence is not
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admissible to vai-y a written instrument, and accordingly,

if on the face of the trust instrument the trustee is described

as a trustee, he cannot give evidence to show the intention

was that any of the equitable estate not disposed of under

the trust was to belong to him.

Art. LXXIX.—Purchases through and Transfers

to other Persons.

(l.) Where the person purchasing and paying the

purchase-money for property, real or personal, has

it assured to another, or others, or to himself jointly

with another or others, there is a presumption that

he intends such other or others to hold it in trust

for himself.

(2.) Where a person assures pure personalty to

another, or others, or to himself jointly with another

or others who grive no consideration for the assur-

ance, there is a presumption that he intends such

other or others to hold it in trust for himself.

The presumption in either case can be rebutted

or supported

(3.) By evidence of surrounding circumstances.

The most important evidence of surrounding

circumstances consists of evidence showing that the

relationship subsisting between the parties at the

date of the transaction was such as to impose a

legal or quasi-legal obligation on the purchaser or

transferor to provide for the other person.

(4.) By evidence of statements made by the

parties.
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To p^oye. that a gift was intended, evidence of

statements made by the purchaser before, at, or

after the purchase, but only of statements made by

the other or others before or at the purchase, is

admissible.

To prove that a trust was intended, evidence of

statements made by the other or others before, at,

or after the purchase, but only of statements made

by the purchaser before or at the purchase, is ad-

missible.

PaRAGEAPHS (1) AND (2).

In the leading case of Dyer v. Dyer ((1788) 2 Cox, 92,

at p. 93), Eyre, C.B., in giving judgment, says :
" The

clear result of all the cases, without a single exception, is,

that the trust of a legal estate, whether freehold, copyhold,

or leasehold ; whether taken in the names of the purchaser

and others jointl}^ or in the name of others without that

of the purchaser ; whether in one name or several ; whether

jointly or successive, results to the man who advanced the

purchase-money." The rule applies equally to pure

personalty.

The most recent case of the application of this rule is

Re Policy No. 6402 of the Scottish Eqnitahle Life Assurance

Socirty, [1902] 1 Ch. 282. A. took out a policy of assurance

on his own life " for behoof of" B., who was A.'s deceased

wife's sister. Afterwards A. went through the ceremony of

marriage with B. A. retained the policy in his possession

during his life and paid the premiums. On his death the

question arose whether the policy money belonged to B.'s

executors, B. having predeceased A., or to A.'s executors:

—

Held, that as B. was not the legal wife of A. but in law a

stranger, and as there was no parol evidence to show that

A. intended it as a gift to B., it must be presumed that

A. intended it for his own benefit, and that B.'s personal
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representatives were trustees of the money for A.'s executors.

(And see, as to purchases made by a husband in his own
name with his wife's money, Mercier v. Mercier, [1903] 2

Ch. 98.)

The rule applies equally to transfers of pure jjersonaltiL

to other persons who give no consideration for them
{Standing v. Boining, (1885) 31 Ch. D. 282), but not to

conveyancpR nf lanrl {Fowkes v. Pascoe, (1875) 10 Ch. 343),

this being due to the consideration that s. 7 of the Statute

of Frauds, 1677, enacts that trusts declared of land must be

evidenced by writing (Art. XIX. ; Lloyd v. Spillit, (1740)

Barn. C. 384).

Probably this doctrine of a presumed resulting use

arose out of two now obsolete practices which made it at

one time reasonable at least as far as land was concerned.

The first was the practice of making feoffments of land to

the use of the feoffor's

—

i.e., the grantor's—will, which was a

verycommon practice before the Statute of Wills, 1540, made

freehold land devisable at law. Often the uses upon which

the feoffee was to hold the land were declared orally, and

therefore to prevent fraud it was reasonable enough to

assume that when a feoff'ee took land without giving value

he held it in trust for the feoffor till the contrary was

shown. The other practice was that of taking conveyances

of freeholds in the names of other persons than the purchaser

in order to bar dower. This practice prevailed down to the

passiug of the Dower Act, 1833 (see supra, Art. XI.).

Paragraph (3).

The relationships which impose this obligation are those

of father to son {Crahh v. Cvahh, (1834) 1 M. & K. 511) or

daughter {Clark v. Danvers, (1678) 1 Ch. Cas. 310), hus-

band to wife {Re Eijkytis Trusts, (1877) 6 Ch. D. 115),

grandfather to grandchild, the father being dead {Ehrand v.

Dancer, (1680) 2 Ch. Cas. 26), and a person in loco

E. N

I
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parentis to adopted child {Currant v. Jago, (1844) 1 Coll.

261). As to what constitutes this relation, see infra,

pp. 218, 219. In all these cases the relationship is suffi-

cient jn'iind facie to rehnt the presumption. It is doubtful

^vhether the relationship of mother to child, where the

father is still living, is sufficient {Bennett v. Bennett,

(1879) 10 Ch. D. 474 ; but cf. Batstone v. Salter, (1875) 10

Ch. 431), though now probably, since the Married Women's

Property Act, 1882, s. 21, imposed a legal obligation on

married women to support their children under certain

circumstances, it is. And a rebuttal of the presumption

may arise through other circumstances than these, such,

for instance, as where the persons into whose names stock

is transferred are the trustees of a settlement by which the

transferor had previously settled money {Be Curteis, (1872)

14 Eq. 217).

Though these relationships are in themselves sufficient

to rebut the presumption, yet the counter-presumption

arising from them may itself be rebutted either by sure

evidence of other surrounding circumstances or by direct

evidence of intention. Thus the fact that a father who

had bought property in an adult son's name himself con-

tinued to manage it {Stock v. McAvoy, (1872) 15 Eq. 55),

or the fact that the son was his father's man of business

{Garrett v. Wilkinson, (1848) 2 De G. & Sm. 244), is a

sufficient circumstance to rebut the rebuttal arising from

the blood relationship. In the words of Jessel, M.K, in

Marshall v. Crutwell, (1875) 20 Eq. 328, at 329:
" Although a purchase in the name of a wife or child, if

'altogether unexplained, will be deemed a gift, yet you may
take surrounding circumstances into consideration, so as to

Bay that it is a trust, not a gift. So, in the case of a

stranger, you may take surrounding circumstances into

! ijonsideration, so as to say that a purchase in his name is

Va gift, not a trust." (And see Pole v. Pole, (1747) 1 Ves.

sen. 70.)
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In Ex 2)arte Cooper {{188-2) "W. X. p. 90), Lindley, L.J.,

is reported to have said that " when the parties to such a

transaction are alive to give evidence, there is no occasion

to resort to any presumption : the question is one of fact."

The question is always one of fact, and it is suhmitted

that, when the parties ai-e alive the presumption applies as

much as when they are dead, since it decides upon whom
lies the burden of proving that a trust was or was not

intended.

Paragraph (4).

This rule depends on the rule of evidence that the

declarations of a person in his own interest cannot be ad-

mitted to support his claim, but evidence of declarations

against his own interest are admissible against it {Stock v.

McAvotj, (1872) 15 Eq. 55).

Art. LXXX.—Principles AppUcahle to Presumptive

Trusts.

There being no trust instrument to impose or

confer special duties or powers on the owners of the

legal estate, presumed trusts must always be simple

trusts.

The principles applicable to declared simple trusts

apply equally to presumed trusts.

N 2
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SECTION III.—CONSTRUCTIYE TRUSTS.

ARTICLE PAGE

LXXXI.

—

Mlien a stranger to a declared trust is a

constructive trustee of the trust property 180

LXXXII.

—

A trustee or agent is a constructive trustee

of improper profits - - - - 184

LXXXIII.

—

Principles applicable to constructive

trusts 186

Art. LXXXI.

—

When a Stranger to a Declared Trust

is a Constructive Trustee of the Trust Property.

Where a stranger to a trust assumes to act as

trustee, and in that capacity receives trust property,

•or where a stranger to a trust receives trust property

without giving value for it, or, while giving value

for it, knows it is being transferred to him in breach

of trust, he is a constructive trustee of such property

for tlie cestui que trust.

A stranger to a trust who, though receiving no

part of the trust property, knowingly aids a trustee

to commit a fraudulent breach of trust, is chargeable

as a constructive trustee of the trust proj)erty.
^

It lias already been pointed out that a stranger to the trust

who takes trust property without giving value for it gets no *

better title to it than the trustee had {supra, pp. 133 et seq.). \

In this note the liability of other persons having dealings

with the trust property or the trustees will be considered.
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" Strangers " here includes agents employed by tlie

trustees in connection with the trust estate, such as

solicitors, brokers, bankers, etc.

A stranger who assumes to act as a trustee is called a

,

trustee de son tort. In order to constitute a person a

: trustee de son tort he must actually receive the trust

money or put himself in such a position that he could, if

ho chose, appropriate it to his own use. For example, in

^
He Barney, Barney v. Barney {[IQ^'l] 2 Ch. 265), a

deceased miller's widow was sole trustee of his estate under

a trust to convert and invest the proceeds in trust securities,

and hold the same in trust for herself for life and then

for the deceased's children. The widow, who had assisted

the deceased in carrying on his business, finding that to

wind it up would greatly decrease the income from his

estate, determined to continue it. Two friends agreed to

assist her in so doing, and a banking account consisting of

trust money was opened, upon which the widow was alone

entitled to draw, but the bank was not to honour her

cheques unless they were initialled by the two friends.

The friends were aware that the carrying on of the business

by the widow was a breach of trust. The friends received

no remuneration, and there was no suggestion of fraud

firade against them. They paid many bills wuth cheques

drawn by the wddow and initialled by them. Ultimately

the business proved a failure, the widow executed an

assignment in favour of creditors, and the estate was dis-

tributed in payment of the trade debts. The children there-

upon brought an action against the two friends, claiming a

declaration that they were liable to repay all the money paid

to or through them otherwise than for the purposes directed

by the testator's will, and that each of them was liable for

all the estate of the testator employed in carrying on the

business with profits or interest at 5 percent. :

—

Held, that

the two friends were not liable, as none of the trust property

had ever been in their possession or under their control.
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Even where a stranger in the ordinary way of business

knowingly receives trust money he is not Hable to account

unless at the time he received it he not merely knew that

it was trust money but had reason to believe that it was

being transferred to him in breach of trust.

Thus, in Thomson v. Clyclesclalc Bank, Limited ([1893]

A. C. 282), A., a trustee, sent certain trust shares to B., a

stockbroker, to be sold. B. sold the stock and paid the

proceeds into his bank. At the time he paid in the pro-

jceeds his account was largely overdrawn. The bankers

Iknew that he was a stockbroker, and that this money

i

being the proceeds of the sale of shares was probably money

belonging to his clients. They nevertheless appropriated

lit to the liquidation of his overdraft. Subsequently B.

,
became bankrupt. A. claimed that the bank was a con-

' structive trustee of the proceeds of the sale of the shares :

—Held, that it was not. Though it had reason to believe

that the money paid in was client's money, it had no

reason to believe B. was not entitled to deal with it as he

had done.

The same rule applies to the payment of a solicitor's

costs out of trust funds (Be Blundell, Blundell v. Blundell,

(1889) 40 Ch. D. 370), auctioneers, stockbrokers, and all

others having dealings with trustees (ibid.) .

Once^a stranger to the trust receives^ trust property with

notice of the trust, he is liable for it even when through

misinterpretation of the terms of the trust he was unaware

in fact that the property was trtist property. Thus, in Re
Chamjnon, Dudley v. CJiamjnon {[1S9'S] 1 Ch. 101), a

testator left a cottage and the land occupied with it in

trust for A., his wife, for life, and then to his children

equally. After execution of his will he bought two other

fields and occupied these with the cottage. On his death

A. and ]i., the testator's heir-at-law, approached C, a

solicitor, as to a mortgage upon the two fields. C. was



CONSTRCCTIVE TRUSTS. 183

advised by couusel that these two fields were not comprised

in the trust devised, aud that the_y belonged to the testator's

heir-at-law, B., subject to A.'s dower. C. advanced money

on mortgage of the fields. Subsequently he sold them as

mortgagee. The children of the testator then claimed the

purchase-money. Held that on a true construction of the

will the two fields did pass under the trust devise, aud

that C. was a constructive trustee of the purchase-money

for the cestuis que trust under the will (cf. Jarcd v.

Clements, [1903] 1 Ch. 428, cited supra, p. 24 ; and see

Soar V. Ashwell, [1893] 2 Q. B. 390).

Where the stranger receives the trust money with notice

of the trust, but in his dealings with it acts merely as the

ngent and on the instructions of the trustee it seems that

he is liable only where he deals with it on such instruc-

tions as on the face of them must be a breach of trust (see

Mara v. Browne, [1896] 1 Ch. 199).

AVhere, however, the stranger does not receive, the trust

property, whether he acts as agent or not he is pot. liable

for breach of trust, even when he advised the breach, unless

the breach was fraudulent. Thus, in Stokes v. Prance

i [1898] 1 Ch. 212), a solicitor advised trustees to invest

trust money in contributory mortgage

—

i.e., a mortgage in

which ditterent persons contribute shares of the mortgage

money—which was plainly a breach of trust :

—

Held, that

though this might render him liable for negligence, it did

not make him a constructive trustee.

The whole_ef[eiijLQL.these cases may be summed up in

one sentence of the judgment of Lord Selbornk, C, in

Barnes v. Addtj, (1874) 9 Ch. 244 :
" Strangers are not

to be made constructive trustees merely because they act

as tiie agents of trustees in transactions within their

legal powers, transactions perhaps of which a court ot

equity may disapprove, unless those agents receive and .

become chargeable with some part of the trust property, or ;
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unless they assist with knowledge in a dishonest and

fraudulent design on the part of the trustees."

In the same way a retired trustee is not liable for a

breach of trust committed by the remaining or new trustees

unless he retired with the intention of enabling them to

commit it {Hmd v. Gould, [1898] 2 Ch. 250).

Art LXXXII.—A Trustee or Agent is a Constructive

Trustee of Improper Profits.

Where a trustee or any agent makes a personal

benefit or profit in connection with his management

of the trust property or the pecuniary affairs of his

principal in a way that tends to put his interests in

conflict with his duties as trustee or agent, he is a

constructive trustee of such profit for his cestui que

trust or principal, even though he can show that

the interests of his cestui que trust or principal did

not in fact suffer throuQ-h the transaction.

The leading case on this subject, as far as declared

trustees are concerned, is Keecli v. Sandford, [1726]

Sel. Ca. Ch. 61. There A. was trustee of a certain

leasehold for an infant cestui que trust. Towards tbe

expiration of the lease the trustee applied for a renewal on

behalf of the infant, which the freeholder refused on the

ground that the infant could not enter into the usual

covenants. The trustee then applied for and was granted

a renewal on his own account :

—

Held, that he was a ^
constructive trustee for the infant.

Formerly it was thought that this principle extended

not merely to trustees but to every one taking an interest

in the settled property, such as the tenant for life {James y.
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Dean, (1808) 15 Ves. 236). But the hiw hsis now been

reconsidered in Ee Biss, Biss v. Biss, [1903] 2 Ch. 40.

There A., having a shop held from year to year, died

intestate. B., his widow, took out administration. There

were three children, one being an infant, and C, an adult

child, continued with B. to carry on the business. B.

applied to the landlord for a new lease on behalf of

A.'s estate. The landlord refused. C. then applied on

his own behalf, and the landlord granted the lease. B.

then claimed that C. should be declared a trustee of the new
lease for her as administratrix of A.'s estate. The court

rejected the claim. There is a constructive trust of the

new lease only where the person renewing it occupied a

fiduciary position, such as declared and presumptive

trustee, executor, administrator, partner, mortgagor, or

mortgagee of the old lease. Where he occupied no such

position but had merely a partial interest in the old lease,

if he obtains a renewal he holds it for his own benefit,

unless (a) the lease was renewable by custom or covenant

;

or (b) he surrendered a remainder of the old lease when he

obtained the new one ; or (c) he used sorne fraud or

concealment in obtaining the new lease. (Per Romer, L.J.,

ibid.; and see Bevan v. Webb, [1905] 1 Ch. 620).

As to a trustee making personal profit out of his trust,

we have already seen that this is contrary to his duty as

trustee {swpra, Art. XLIV.; and Re Thorpe, Vipont v.

Radelife, [1891] 2 Ch. 360).

As regards profits made by agents who are not trustees

in the ordinary sense, such as persons buying or selling

for their principal, the most common of these are what are

called secret commissions or bribes. Of these the agent

is constructive trustee to this extent, that the principal is

entitled to recover them from the agent {Lister tt' Co. v.

Stubbs, (1890) 45 Ch. D. 1).
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Art. LXXXIII.—Frinciplcs Applicdhle to

( 'oustruetive Trusts.

The principles applicable to declared simple trusts

apply equally to constructive trusts arising under the

two preceding articles, subject to this limitation :

—

When a profit received by a trustee or agent

comes not directly out of or through the use of the

trust property itself, but from a source outside the

trust property, though he receives it in his capacity

as trustee or agent, such profit is only an ec|uitable

debt due by him to the cestui que trust.

As has already been pointed out {seesnjjva, Art. LXVII.

and note), until the Trustee Act, 1888, the Statutes of

Limitations did not run as to express trusts, but they did run

as to " constructive " trusts. In the above article I have

attempted to distinguish where the express trust in this

sense ends and the constructive trust in this sense begins.

When by trading with or otherwise dealing with the

trust property a trustee makes a personal profit out of it,

this profit is part of the trust estate. It can be followed

like other trust money as long as it can be distinguished.

But when a profit is made which does not come out of the

trust estate, either directly or by the use of the latter, then

such profit is no part of the trust estate. Thus, if A.,

the director of a compau}', receives a bribe from a debtor

of the coni])any in order to induce him to use his influence

to secure the debtor favourable terms of settlement, the

bribe is not the property of the company until at any rate

the court declares that it is {MctropoUtan Bank v. Heiron,

(1880) 5 Ex. D. 319). It is merely an equitable debt due

by him to the company, and the Statutes of Limitation

commence to run in respect of it from the time the company

has notice that he received the bribe {il>id.). Again, if an

agent receives secret commission on the purchases he makes
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Oil behalf of bis principal and invests tbese in securities

wbicb can easily be distinguished from his other property,

the principal is not entitled to follow the secret commission

into such securities {Lister d Co.\. Stuhbs, (1890) 45 Ch. 1).

All that he has a right to do is to sue the agent for the value

of such commissions. The relation is really that of equitable

debtor and creditor, not that of trustee and cestui que trust.

Where an agent makes profit out of his dealings with

his principal's property, it is submitted that such profit is

ah initio, the property of the principal, and, just like other

trust property, can be followed into investments (see

Ee HalletVs Estate, (1879) 13 Ch. D. 696).

Where the relations between the principal and agent are

purely contractual, as where an agent is retained to sell the

principal's goods, receiving the purchase money and from time

to time settling accounts with the principal, then the moneys

he receives are his own, and he is simply the debtor of the

principal for their amount.
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SECOND DIVISION OF EQUITABLE
RIGHTS.

EQUITIES TO PROMOTE FAIR
DEALING.

PAGE

Section I.—Conversion 190-

„ II.—Election 202

„ III.—Part-performance and Rectification 209

„ lY.—Performance, Satisfaction, Ademp-
tion 226

„ Y.—Mistake and Misrepresentation - 235

„ YL—Fraud and Mistake - - - 259

Art. LXXXIV.—Principles governing the Subject-

matter of the Division.

With the exception of the subjects dealt with in J

the first four sections the matters discussed in

thi.s division of equitable rights come within the

concurrent jurisdiction of law and equity, and, in

general, the principles stated are and always were

equally enforced in law and equity.

The principles on which are based the doctrines of con- I

version, election, performance, satisfaction, ademption and

part performance are purely equitable, but those regulating

the other matters here dealt with are purely legal. The
Court of Chancery intervened in them only because it could

give a more efficient remedy. At the same time equity always

tended to alter the legal principles, more especially by

deciding questions of fact, not on the evidence in the case
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before the court, but on general principles. This tendency

has now been very effectually checked by the recent decisions

of the House of Lords in Derrij v. Peeky (1889) 14 A. C.

337 ; and Colls v. Home and Colonial Stores, Limited,

[1904] A. C. 179; but its effects are still to be seen in such

doctrines as those relating to equitable or presumed fraud

(see iiifra, p. 261) and undue influence (see infra, p. 264).
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SECTION I.—CONVERSION.
ARTICLE. PAGE

LXXXY.

—

Modes in which conversion arises - 190

LXXXYI.

—

Times at uhich conversion arises - 192

LXXXVII.

—

Devolution on failure of purposes of

conversion - - - - - 195

LXXXYIII.

—

Devolution on actual conversion, proper

and improper - - - - 199

LXXXIX.

—

Election to take converted property in

its actual state - . . _ 201

Art. LXXXY.

—

Modes in which Conversion

arises.

Conversions of equitable interests in realty into

personalty and of equitable interests in personalty

into realty arise under trust instruments containiDg

directions express or implied, to convert in fact the

trust property from realty into personalty or from

personalty into realty and under contracts for the

sale of land. Conversions of equitable interests in

realty into personalty arise under partnership

agreements.

Conversions of equitable interests will henceforth

be called, equitable conversions, while conversions

where the property in question has in fact been

changed from realty to personalty or from personalty

to realty, will be called actual conversions.

The doctrine of conversion has ah-eady been stated, and

examples of its operation given (see Art. X. and note, p. 32).

It should be noted that equitable conversion extends

more than the notional changing of realty into person altl
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or of personalty into realty. Thus in the case of wastinj?

and reversionary securities, as we have seen (p. 104), one

kind of personalty—leaseholds or future interests in

personalty—is notionally changed into another kind of

personalty—trust securities. That conversion is im-

portant, since it affects the amount of income which the

persons entitled to the property are respectively to receive.

But most other conversions which have not the eifect of

changing realty into personalty or personalty into realty

are of little importance, since they do not affect the general

characteristics of the property, and especially that very

important characteristic, the way it shall devolve on the

death of the person entitled to it. It is convenient, then,

to confine the doctrine of conversion to notional changes of

" land into money or money into land," as the doctrine is

briefly and popularly stated (see per Bovven, L.J., in

Attorney-General v. Huhhuck, (1884) 13 Q. B. D. 275

at p. 289).

The examples given in the note to Art. X. are examples of

conversions arising through express directions in trust

instruments and through contracts for the sale of freeholds.

The most usual example of conversions arising through

implied directions in trust instruments are cases where the

limitations set out in the trust instruments are such as

could apply to the trust property only if it was converted.

Thus, if in an executory trust the trustees were directed to

have personalty settled on the settlor's eldest son for life

and then on his first and younger sons in tail, with a gift

over in fee simple in default of sons, it might fairly be

assumed that this implied that the settlor intended the

trust funds to be invested in land (see Earldom v. Saunders,

(1754) 1 Am. 240; and cf. Atwell v. AUcell, {IHll)

13 Eq. 23).

j

^ The reason why partnership agreements convert realty

is this, that where there is no provision to the contrary in

the trust instrument, a partner is not entitled on dissolution
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of the partnership to any specific part of the partnership

property, but merely to have the partnership property sold

and to receive his share of the proceeds. The consequence

is that equity regards partnership realty as in effect held by

the partners on an implied or constructive trust for sale

{WatenTY. Watn-a; (1873) 15 Eq. 402).

Art. LXXXVI.—Times at irldcli Conversion arises.

Equitable conversions arising under trust instru-

ments operate from the time the trust instrument

came into operation ; those arising under contracts

for the sale of land from the date when the contract

became effective in equity ; and those arising under

partnership agreements from the time the property

becomes substantially involved in the partnership

business.

As regards conversions arising under trust instruments,

it is to be remembered that deeds operate from delivery,

while wills operate from the death of the testator. Accord-

ingly, where the trust is declared by deed, then, on failure of

the purposes of the trust, the trust property results to the

settlor. If he is dead his heir, next of kin, or residuary

devisee or legatee who claims to be entitled to it must claim

through him. On the other hand, where the trust is

declared by will, then, on failure of the purposes of the

trust, the trust property results not to the settlor, but

directly to the settlor's heir, next of kin, or residuary

devisee or legatee, as the case may be. The importance of

this distinction will appear when we come to consider the

devolution of the resulting interests (see next Article).

As reiiards conversions arisin<' out of contracts for the
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sale of land, most of the cases turn on contracts by which

options are given to purchase which are not exercised until

after the death of the vendor. The effect of the decisions

is this : the general rule is, that as between the heir and

the personal representative of the deceased vendor, whether

the vendor died testate or intestate {Re Isaacs, Isaacs v.

RegiuaU, [1894] 3 Ch. 506), the conversion takes place

from the time a binding contract was made by him to sell

the estate (see example, p. 33, supra). Where the contract

onl}' creates an option to purchase, then no conversion takes

place until the option is exercised. Once, however, that

option is exercised it takes effect by virtue of the contract

which created it, and the contract becomes a binding con-

tract for the sale of the land, and consequently operates to

convert it into personalty from the date of such contract.

This rule, which is usually called the rule in Laiccs v.

Bennett ((1785) 1 Cox 167), has long been held to apply as

between devisees and legatees of the vendor, except perhaps

when the devise of the property over which the option is

given was specific and the will was made after the option

was given {Re Pijle, Pi/le v. Pyle, [1895] 1 Ch. 724 ; Sm.
7*22). Kecently it has been held that it applies also as

between the deceased vendor's heir and administrator.

In Re Isaacs, Isaacs v. Reginall {supra), A. being owner

in fee simple of a house, leased it in 1880 to B. for A.'s

life. The lease contained a provision that for six months

after A.'s death B. would have the option of purchasing

the house at the price of 750Z. A. died intestate on 9th

January, 1894, and on 25th April, 1894, B. exercised his

option to purchase. The question in the action was

whether the 750/. paid by B. belonged to the plaintiff, who
was A.'s heir, or to the defendant, who was his adminis-

trator :

—

Held, that it belonged to the latter, as the equit-

able conversion of the freehold house into money must on

the exercise of B.'s option be considered to have taken place

not on 25th April, 1894, but in 1880, when the contract

was made which created the option.

E. O
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As reganls conversions of land into personalty arising

out of partnership agreements, the law as to "wlien property

becomes partnership property is now stated in s. 20 (1) of

the Partnership Act, 1890 :
" All property, and rights and

interest in property, originally brought into the partner-

ship stock or acquired, whether by purchase or otherwise,

on account of the firm, or for the purposes and in the

course of the partnership business, are called in this Act

partnership property, and must be held and applied by

the partners exclusively for the purposes of the partner-

ship, and in accordance with the partnership agreement."'

Where the partnership agreement defines what the part-

nership property is no difficulty arises. But where the

agreement does not so define the partnership property,

questions of much difficulty arise as to whether land has

been so used or acquired for partnership purposes as to

make it partnership property, and therefore as between the

partners themselves and as between the real and personal

representatives of a deceased partner, personal property

(s. 22, Partnership Act, 1890).

The phrase " substantially involved in the partnership
"

is one of Lord Eldon's, which was adopted by James, L.J.,

in the leading case of ]]\itererY. IVatcrcr, (1872) 15Eq.402.

Its application is the difficulty. The eflect of the cases is

thus summed up by Mr. Underbill (Law of Partnership,

p " 19) :
" Speaking broadly, when we find property bought

with partnership money (s. 21, Partnership Act, 1890)

or brought into the common stock, and credited in the

books as part of the capital of one of the partners {Robin-

son V. Anhtoii, (1875) 20 Eq. 25) or otherwise treated by

the partners as pari or parcel of the partnership property

{Watcrcr v. Jl'atcnr, supra), the inference is that it is

part of the partnership property, and none the less so

because the property happens to have been conveyed to or

taken in the name of one only of the partners {SmitJi

V. Sniitli, (IHOO) 5 Ves. 188), or that it was originally
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devised to the partners as co-owners" (cf, per North, J., Re,

Wilson, Wilson v. Holloway, [1893] 2 Cli. 840 at p. 343).

When freehold land becomes partnership property, then

on the death of one of the partners the legal estate

will " devolve according to the nature and tenure thereof

and the general rules of law thereto applicable, but in trust,

so far as necessary, for the persons beneficially interested

in the land under this section " (s. 20 (2), Partnership

Act, 1890).

Thusif A.,B. and C. are partners, and Blackacre, which

is a fee simple and partnership property, is vested in them

jointly, on the death of A. leaving B. and C. surviving the

whole legal estate will survive to B. and C. But B. and C.

will be trustees of Blackacre as regards A.'s personal

representatives to the extent of A.'s share in the partnership

assets.

Art. LXXXYII.—Devolution on Failure of

Purposes of Conversion.

(1.) Where the equitable conversion arises under a

trust instrument, if the purposes for which the actual

conversion was directed wholly or partially fail,, ^lie

property directed to be converted, whether actually

converted or not, goes wholly, or so far as the pur-

poses have failed, to the persons who would have

taken it on failure of such purposes if no conversion

had been directed.

(2.) If such persons are dead when such failure

takes place, then whether the property has been

actually converted or not, as between the real and

o 2

/
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personal representatives of such deceased persons the

following will take : If the failure of the purposes is

tojidl, those who would have taken if there had been

no direction to convert in the trust instrument; if the

failure is partial, those who would have taken if

the trust property had always in fact been of the

nature into which it was directed to be converted

by the trust instrument.

Pakagraph (1).

As pointed out already, when the trust instrument is

a deed as far as the purposes fail, the trust property results

to, or rather remains in {supra. Art. LXXYIII.), the

settlor. If he is living, no question arises. If he is dead,

his representatives come within paragraph (2).

When the trust instrument, however, is a will, there is no

resulting trust to the testator. The resulting trust is to the

representatives themselves. The question then arises, when

conversion of realty into personalty or of personalty into

realty is directed by the will, who, on failure of the purposes

for which the conversion is directed, takes the property

to be converted ? The answer is just the same : persons

who would "be entitled to it if no conversion had been

directed. In other words, in so far as the trust property

consists of realty, it goes to the heir or residuary devisee,

and in so far as it consists of personalty it goes to the next

of kin or residuary legatee.

This principle was finally decided in the leading case of

Ackroi/d v. Siiiithsoii, (1780) 1 Bro. C.C. 503. There a

testator gave legacies to A., B., C. and D., and then directed

his real and personal property to be sold, and his debts

and other legacies to be paid out of the proceeds. The

residue of the proceeds he directed to be divided between

A., ]3., C. and D. in the proportion of their legacies. A. and

]j. predeceased the testator, and their shares and legacies
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lapsed. The next of kin of the testator thereupon claimed

these as personal estate :

—

Held, that so far as the residue

undisposed of by the will was constituted of the produce of

realty, it helouged to the testator's heir-at-law. The con-

version of it into personalty was only for the purposes of

the will, and in so far as the purposes of the will failed, the

heir's right to the realty was not displaced. The only mode
in which that right could he displaced was by disposing

effectually of the whole realty.

Pakagraph (2).

Now, just as what a settlor by deed does not effectually

dispose of by the deed remains in him, so what a testator

does not effectually dispose of by his will vests at once

in his heir or next of kin, and does not wait to vest until

events show that he has not effectually disposed of it.

Thus, for example, if a testator leaves Blackacre to A. for

life (A. being a bachelor), and on A.'s death to A.'s eldest

son in fee simple, in case A. never has an eldest son, then

the testator's heir at law was entitled in right to the fee

simple in remainder, not from A.'s death, but from the

testator's death. Accordingly, if the testator's heir dies

before A., the person who becomes on A.'s death entitled to

Blackacre must claim it as the representative of the heir

of the testator and not of his own right. The same rule

applies to the rights of the next of kin, and of the residuary

devisee and legatee (see Ciirteis v. Woniudd, cited below,

infra) .

This being so, when the failure of the purposes for which

conversion has been directed takes place after the death of

the settlor in case the trust is created by deed, or after

the death of the heir, next of kin, or residuary devisee or

legatee, as the case may be, in case the trust is created

by will, any claim made for the trust funds not needed

for these purposes must always be made by the legal

representative of one of these persons. This then raises
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the further question, which of these person's representa-

tives—his real or his personal representative—is entitled ?

It is settled law that where the purposes of the conversion

have totally failed, then, as no actual conversion can he

necessary to carry out such purposes, the direction is a

nullity ; and accordingly, whether actual conversion has

taken place or not, there is no conversion in equity, and

the representatives entitled to take will he those who

would have taken had there never been any direction to

convert (Smith v. Claxton, (1819) 4 Madd. 492). On the

other hand, if the purposes have only partially failed, then

an actual conversion is necessary to carry out such pur-

poses as have not failed, and accordingly whether actual

conversion has taken place or not, there is a conversion in

equity, and the representatives entitled to take will be

those who would have taken had the property been from

the date of the direction to convert of the nature into which

it was directed to be converted (Re Richcrso)i, Scalen v.

llnihor, [1892] 1 Ch. 379).

Thus in Curtfis v. Wormald ( (1878) 10 Ch. D. 172), a

testator by his will gave life estates to A., B. and C. in his

freehold, with remainders to their sons in fee tail with a

remainder in fee simple to D. He then directed his per-

sonal estate to be invested in the purchase of freehold

lands, and these to be settled to the same uses as he had

declared of his own freeholds. In pursuance of this

direction the testator's trustees had invested his residuary

personalty inland. D. predeceased the testator. A., Ji. and C.

survived him, but all died without issue. At the testator's

death X. and Y. were his next of kin. Both X. and Y. had

died during the lives of A., B. and C, and F. and G. were now

their real re])resentatives, and Ii. and S. their personal

representatives. The question arose whether F. and Gr. or

li. and S. were entitled to the laud which now represented the

testator's personal estate :

—

Held, that the testator's resi-

duary personal estate had vested inX. and Y. as the testator's
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next of kin at his death ; but that it had vested in them

as real estate, and had devolved on F. and G. as their real

representatives.

The case of Re Rlchevson, ScaJcs v. Heyhoe
( [1892]

1 Ch. 379), is an exact counter-part of Ctirtcis v. Wormald

{supra). Land there was directed to be sold, and on

partial failure of the purposes for which conversion was

directed, it was held that the land unsold had vested in

the settlor's heir, not as land, but as money.

Art. LXXXVIII.—Devolution on Actual Conversion,

proper and improper.

(1.) AVhere trust property is actually converted

by order of the court in an administration suit,

or by a trustee properly exercising his powers under

the trust instrument, then on the death of a cestui

que trust his interest will devolve according to its

actual nature at his death.

(2.) Where it has been actually converted im-

properly it will devolve as it would have done had

there been no actual conversion.

Paragraph (1).

The leading case is Steed v. Prcnw, (1878) 18 Eq. 192.

There freeholds were conveyed to trustees to hold in trust

for A. and B. as tenants in common in tail with cross

remainders. In a suit for the administration of the trust

the court ordered a sale and the payment into court of the

purchase money. Half of this was paid to A., who was of
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full age, and the other half was carried to a separate

account of B., who was still an infant. B. died unmarried

before attaining twenty-one. A, thereupon execnted a

disentailing deed and claimed B.'s share of the purchase

money :

—

Held, that as the order of the court had been

consented to by A., and also as it still stood unreversed,

it was a good order, and, this being so, the freeholds were

properly converted and were now personalty, and that they

consequently devolved on B.'s personal representative.

Jessel, M.R., said: "All that Achfoj/d v. Smithson

(siqjra) decided Avas, that a conversion directed by a

testator is a conversion only for the purposes of the will,

and that all that is not wanted for these purposes must go

to the person who would have been entitled but for the

will. It does not decide that if the court or a trustee sell

more than is necessary there is an equity to reconvert tlie

surplus for the benefit of the heir at law of the persons

entitled at the time of the sale."

It is the practice of the court, however, on sales of

property of persons under disability to make such order us

may be necessary to prevent the conversion from altering

the devolution of the property during disability (Seton, Gth

ed. p. 1024; and see Attoiiicii-Gcncral v. Marquis ot

Aileshimj, (1887) 12 App. Cas. 672).

Paraguapii (2).

This is simply the rule that the improper act of trustees

cannot alter in equity the nature of the trust property.

If they improperly sell land or improperly invest in land

the cestui que trust and those who claim through him can

either reprobate or approbate the transaction (see supra,

p. 180).
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Art. LXXXIX.—Election to t(ike Converted

Vroperttj in its actual state.

Where a person is entitled absolutely to equitably

converted property lie may elect to take it as con-

verted or in its actual state. His election to take

it in its actual state may be shown by his having

in fact accepted a transfer of it in that state or by

conduct indicating that he does not wish to have its

actual state altered. The party who alleges such

election is under the Inirden of proving it.

When the cestui que trust takes the trust property in

its actual state from the trustees it is coinmouly said to be

" at home," and however short a period it may be at home
a,mounts to an acceptance of it in its actual condition

{Chandler v. Pocock, (1881) 16 Ch. D. 648).

As for election to take it in its actual condition other-

wise than by accepting it from the trustees, all that is

necessary is for the person or persons absolutely entitled

to show in any way their intention to take it in that con-

dition. If tbe absolute title is vested in more tban one person

all interested must join in the election, but they need not

be aware that the eftect of their election will be to alter

the course of devolution of the trust property (Harcunrt v.

Heymour, (1851) 2 Sim. (n. s.) 12). A person absolutely

entitled in contingency may elect, and when the contingency

happens, tbe property will be bound by his election {lie Duke

of Clereland's Settled Estates, [1893] 3 Ch. 244 ; cf. lie

Douglasland PowelVs Contract, [1902] 2 Cb. 296). And if

the person entitled to elect dealt with the property in its

actual state for a considerable time as if he did not desire

to have its nature altered, this will be evidence of an

€lection to take it in that state {Re Gordon, (1877) 6 Ch.

D. 531).
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XCI.

—

llow f(ir election is based on intention - 206

Art. XC.

—

Tlie Doctrine of Election.

(l.) Where by the same instrument a gift of

property is made to a donee and a gift of the

donee's own property is made to a third person, the

court will put the donee to his election either to

take the gift made to him and transfer his own
property to the third person or to retain his own
property and out of the property given to him make

compensation for it to the third person ; Provided :

—

(i.) That the property given to the donee is

property of which tlie donor, and

(ii.) That the property of the donee given to the

third person is property of which the donee,

were each entitled freely to dispose.

The principle here stated is what is known as the

eqnitahle doctrine of election. The ground upon which it

is based is thus explained by Chitty, J., in the leading

case of lie Lord Chcsham, Cavendish v. Dae re, (1886)

81 Ch. D. 466 at p. 478: " The principle on which the

doctrine of election is based is that a man shall not be

allowed to approbate and reprobate ; that if he approbates

he shall do ;ill in his power to confirm the instrument

which he approbates. . . . If a man approbates, his obliga-

tion is confined to his adopting the instrument as a whole

and abandoning every right inconsistent with it." If he
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reprobates, bis obligation is coutined to nuiking compensa-

tion out of tbe gift made by tbe instrument to bim to tbe

person to wbom bis property is given by it. It follows

from tbis tbat in order to give rise to election tbere must

in tbe first place be property of anotber person given

to bim out of wbicb be can make compensation in case

be reprobates tbe instrument, and in tbe second place,

property of bis wbicb be can transfer in case be approbates

tbe instrument must be given to a tbird person.

Taking tbis general statement of tbe law, it will be seen

tbat tbe principle of compensation in case tbe donee repro-

bates or takes against tbe instrument distinguisbes equit-

able election from tbe election a cestui que trust is said

to make wben be adopts or repudiates an unautborised

investment (see supra, p. 13G). Tbere if tbe cestui que

trust adopts tbe investment be loses all rigbt to complain

of tbe breacb of trust ; and if be repudiates tbe investment

be loses all rigbt of claiming tbe unautborised investment.

Again, tbe same tbing distinguisbes equitable election from

u conditional gift. AMiere a gift is made to A. of one

property on condition be gives anotber belonging to bim

to B., if A. refuses to give bis property to B., A. bas no rigbt

wbatever to tbe property given to bimself, since be bas not

performed tbe condition subject to wbicb it was given.

Tbe same tbing may be said to distinguisb equitable

election from a principle witb wbicb it is often confused,

tbat is confirmation of voidable instruments : instruments

ah initio void cannot be confirmed {Harle v. Jarntaii, [1895]

2 Cb. 419). All tbat is meant by confirmation is tbat by

tbe act or omission of tbe person wbo was able to make tbe

instrument absolutely void, it bas ceased to be voidable and

is binding on all parties. Tbus tbe contract of an infant is

not void if it be for bis benefit, but be is entitled if be likes

to repudiate it on coming of age. If be does not repudiate

it witbin a reasonable time after be comes of age this will be

held a confirmation of it {Edirards v. Carter, [1893] A. C.
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360). Xow, if A., an infant bride, enters into a marriage

settlement under which B., the husband, settles property

for her benefit and she covenants to settle all property

subsequently acquired by her on the trusts of the settle-

ment, this covenant will be held to be for her benefit and

therefore voidable only. If then A. after attaining full age

does not repudiate it, the trustees of the settlement will

be entitled to claim her after-acquired property, and she

will have no option in the matter (Viditz v. O'Hagan,

[1900] 2 Ch. 87). If, however, A.'s covenant to settle

had been absolutely void ah initio, then without her re-

pudiating it on coming of age, on after-acquired property

accruing to A. she could claim to retain such property.

If she did so a true case of election would arise. The

court would say if A. claims her after-acquired property

contrary to the settlement she must not also retain the

benefits she receives under the settlement, but must make

compensation out of these to those persons who are

damaged by her action (Re Vardon's Trusts, (1885) 31

Ch. D. 275, Carter v. Silber, [1891] 3 Ch. 553 ; reversed

on another point, [1892] 2 Ch. 278 ; and see Codrington v.

Cndrington, (1875) 7 H. L. 854).

Next, as to the two essential conditions necessary to raise

election, namely, that the donor must give property to the

donee and the donee's property must be given to a tliird

person. Not merely must the donor give property, but he

must give property of a kind which will constitute it a free

benefaction to the donee : otherwise the donee receives

nothing out of which he is under any obligation to recom-

pense the third person in case he insists on keeping his

own property which the donor has attempted to give away.

Thus if A. has a special power to appoint 10,000Z. among
his children, who are to take in default of apjjointment, and

he appoints 9,000Z. among them and 1,000/. to B., who
is a stranger to the power, the children will be under

no obligation to elect between taking the 9,000/. and
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transferring the 1,000/. to B. and repudiating the appoint-

ment altogether {Bristowc v. ]]\ird, (1794) 2 Ves. jun.

386; and cf. Wollaston v. King, (1869) 8 Eq. 165). The
appointment to B. simply fails for the benefit of the

children. It would, however, have been different if A. had

left, say, Blackacre—his own property—among the children.

Then the children would have to elect either to confirm

the appointment to B. or make B. compensation for not

doing so, to the value, at an}' rate, of Blackacre {Wldstlery,

IVebster, (1794) 2 Ves. jun. 366). Again, if A. a land-

owner in a country where the law does not permit the

devise of land, devised his land to B. and C, then whether

the heirs of A., who on his death became the owners of his

lands, would be entitled to claim such lands without

making any compensation to B. and C. would depend on

whether A. had by his will left other property of his own
to such heirs. If he had, they must compensate or give

the lands to B. and C. ; if he had not, there is no fund out

of which B. and C. can claim compensation {Haynes v.

Foster, [1901] 1 Ch. 361). This rule applies to all gifts,

whether under special trusts or not, which fail : the

persons entitled on failure must elect between confirming

any gift given them and the gift which has failed—even

though the result of the election may be to benefit, not the

object of the donor's bounty, but merely his residuarj^

legatee {Re Broohshank, (1886) 34 Ch. D. 160). As to

whether this rule applies to cases where the donor has

attempted to do something contrary to law, as for instance

where he has appointed property under a special trust to-

strangers in such a way as to create a perpetuity and given

the objects of the power another property, query (see lie

Bradshaic, [1902] 1 Ch. 436; Be Oliver's Settlement,

[1905] 1 Ch. 191 ; Re Beales Settlement, [1905] 1 Ch. 256).

The second essential condition to raise election, is that

not merely must the donee's property be given to a third

person, but the property so given must be property which
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the donee is able to transfer to the third person. Other-

wise if he chooses to take under the instrument there is

nothing which he can give up. Thus, mRe Lord Cheshain,

Cavendish v. Dacrc ( (188G) 31 Ch. D. 466), a testator left

certain chattels in trust for his two sons and his residuary

estate to the eldest son. Now, the chattels left to the two

sons were in fact heirlooms, or, more correctly, chattels

settled to accompany the family mansion, of which the eldest

son was only tenant for life. The eldest son, therefore,

could not transfer any of them to his brother:

—

Held, that

in consequence he could not be put to his election either to

transfer them or to recompense his brother for not doing so

out of the residuary estate.

Election was formerly confined to gifts by will. It now,

however, applies also to gifts under settlements both ante

and post nuptial. It arises only where the two gifts are

contained in the same instrument ; but for this purpose a

marriage settlement, though contained in more than one

document, is regarded as a single instrument {Codrington

V. (.'odrington, supra).

When the election arises under a will, the rights of the

parties become fixed at the testator's death : when under

a deed, when the party to elect is in the enjoyment of both

properties and is competent to elect. Accordingly, if

election does not take place until some time after these

periods and before then a change has taken place in the

parties' position, the Court will disregard this change

{Ilai/iies V. Foster, [IDOlJ 1 Ch. 361 ; lie Ilancoek,

Ibtnnnk v. Panson, [1905] 1 Ch. 16).

Art. XCI.—Jhnr far IJcciioii is based on

I lllclltldK.

Ill (ji(b r that the doctiiiie of election may apply]

it is not necessary to show that tlie donor intended
i
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to put the donee to his election, l)ut if it does appear

that he did not intend to put tlie donee to his

election, it does not apply.

Where the donee is a married woman, the ftict

that the gift to her is made subject to a restraint

upon anticipation is a sufficient indication of an

intention that she was not to elect.

Election is not based upon any actual intention on the

part of the donor. It is based simply on the rule of

construction that the maker of an instrument presumably

intends that all parts of it should be carried into effect.

Accordingly—at any rate, in a will—it is immaterial whether

the donor knew that the property he gives to the third

person is the donee's or not (Cooped' v. Cooper, (1874)

7 H. L. 53). It is, however, necessary that the testator

should clearly intend to give the property away whether

he knows it is the donee's or not. This is important,

since in the case of wills the presumption is that the

testator intends to give away only what is his own property,

and so if there is any ambiguity as to the property intended

to be given, the court will hold it was not his intention to

give away the donee's property {WiutoKv v. Clifton, (1856)

8 D. a. M. & G. 641).

But though election is not based upon any actual intention

on the part of the donor, still the expression by the donor of

an intention that the donee shall not be put to his election

excludes it. Such an intention is seldom or never stated in

so many words, and where it is so stated no difficulty arises.

The difficulty arises where the court has to gather the actual

intention from the form in which the gift to the donee is

made. It has been held that where the gift is to a married

woman, and is made without power of anticipation, this is

sufficient to indicate that the donor did not intend to elect,

since an election not to take the gift would have the effect

of doing away with the restraint which the donor intended
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should affect the gift to her {lie Vardon's Trusts, supra).

Thus, in Ilayncs v. Foster (the facts of which are cited at

p. 205), the testator, besides attempting to devise his

land in Turkey, gave a married daughter, who was one of

his heirs, a share in his residuary estate, subject to a

restraint upon anticipation. The devise of the land being

void by Turkish law, the persons disappointed sought to

make the married daughter elect either to affirm the devise or

compensate them out of her share of the residuary estate :

—

Jleld, that the restraint on anticipation showed an intention

on the testator's part inconsistent with the application of

the doctrine of election. In Smith v. Lucas ( (1881) 18

Ch. D. 531) Jessel, M.E., seemed inclined to hold that in

such a case the married woman could not elect, on the

ground that if she elected against the gift she could not

make compensation out of the gift, and this, it is submitted,

is the better ground on which to place the matter.

i
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Art. XCII.

—

Definitions of Performance,

Satisfaction and Ademption.

For the purposes of this sub-section

—

Performance means a transfer of property which,

whether the donee wishes it or not, operates in law

as a complet_e_or^^9ro ton^ discliarge of a previous

legal liability of the donor
;

Satisfaction means a transfer of property which,

if the donee jiccepts it, operates in law as a complete

or _2J7"o tanto discharge of a previous legal liability

of the donor ; and

Ademj)tion means a transfer of property which,

whether the ^onee wishes it or not, operates in law

as a complete or j:)?'0 tanto substitution for a gift

previously made by tlie donor's will, and unrevoked

at his death.

Thus A. covenants on bis marriage to purchase and

settle lands to the vahie of 10,000Z. on his viUe B. He

. E. P



210 ROOK II. EQUITABLE RIGHTS.

purchases lands to the value of 5,000/., and so settles

them. This is 2'>cyfo>'»Mncc' in part of his liahility under

the covenant, and B. has no option hut to accept it as such.

Again, A. covenants on the marriage of his son to give

10,000/. to X. By his will A. leaves to X. one third part of

his residuary estate. This is a satisfaction of A.'s liability

under the covenant. X. is under no obligation to accept

the share of the residue as a discharge of B.'s estate. He
can insist on receiving out of such estate the 10,000/., the

amount A. covenanted to pay him.

Again, A. by his will leaves his daughter Y. one third

of his residuary estate. Subsequently, on Y.'s marriage,

he settles 10,000/. upon her. A. dies without having

altered or revoked his will. The 10,000/. is an adcmjition

of the gift of one third of Y.'s residuary estate. Y. has no

option in the matter. If she claims anything under the

will, she must bring into account the 10,000/. she received

under the settlement as part of what she is entitled to

receive under Y.'s will.

Formerly it was thought that in cases of satisfaction

and ademption the donee's acceptance of the second gift

constituted a complete forfeiture of his right under the

covenant or will. It is now settled, however, that this

is so only where the second gift is of a value equal to or

greater than the value of such right. Where it is of less

value it works a forfeiture only to the extent of its value

{Plim V. Loihjcr, (1841) 5 M. & C. 29; Re Pollorl;

Pollock V. WorraU, (1885) 28 Ch. D. 552).

Art. XCIII.—/'resumption as to Performance.

(1.) Where a donor covenants for valuable con-

sideration to purchase and settle lands upon certain

trusts, and subsequently purchases lands of the nature^
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of those covenanted to be purchased and settled,

equity will presume tha,t such lands were purchased

in performance of the donor's covenant even though

they were never actually settled upon the said trusts.

(2.) Where a donor covenants for valuable con-

sideration to leave by will to or in trust for a certain

person a legacy or a proportionate part of his per-

sonalty and subsequently dies intestate, equity will

presume that any share of the donor's estate received

by such person under the intestacy is a complete or

pro tanto performance of the donor's covenant.

Paragraph (1),

A covenant for value to purcLase and settle lands

generally creates simply a specialty debt. It does not

create a specific lien or charge upon lands purchased in

pursuance of it and not settled. Formerly, vihen a testator's

lands were answerable only for specialty debts in which the

heir was bound (see infra, p. 265), and all specialty debts

were payable out of personalty in preference to simple con-

tract debts (see infra, p. 487), the doctrine of performance,

as stated in the article, had an importance it does not

now possess. A covenant to purchase and settle specific

lands, on the other hand, probably does create a lien on

such lands when purchased and not settled. But as to

such covenants, the Bankruptcy Act, 1883, s. 47, pro-

vides that, on the covenantor's bankruptcy, the covenant

is void save in so far as the lands have been actually

conveyed before the bankruptcy {infra, t^. 261).

The doctrine is now useful chiefly to prevent heirs

claiming what in eftect are double portions. A good

example of its operation in this way is the case of Wilcochs

\.Wikqcks, (1706) 2 Vern. 558. There A., in consideration
"~

'
"" '

p 2
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of marriage, covenanted to purchase and settle lands of

200Z. a year on his wife, and the first and other sons of the

marriage in tail. He purchased lands of this value, but

did not settle them. He died intestate. A.'s eldest son

succeeded as heir to the lands purchased. He brought an

action to have the covenant to purchase and settle lands

enforced :

—

Ildd, that the lands descended to him consti-

tuted a performance of the covenant.

If the covenant is to purchase freehold lands, it is not

performed by the purchase of leaseholds or copyholds, but

a smaller purchase of lands of the kind to be settled is pro

tanto a j)erformance of the covenant {Lechmere v. Earl of

Carlisle, (1735) 3 P. Wms. 228). And a purchase of

lands by the covenantor without consulting the trustees is a

performance of a covenant to purchase with the consent of

the trustees (ibid.), or of a covenant to pay money to trustees

to be expended in the purchase with the covenantor's con-

sent of lands to be settled {Soirdon v. Soicdon, (1785) 1 Bro.

C. C. 582). And where lauds are purchased in perform-

ance of a covenant to settle, they will be bound by it if they

descend to the heir {Deittoiiv. Davies, (1812) 18 Yes. 499) ;

or if the covenantor mortgages them, the equity of redemp-

tion will be bound [Ex parte Poole, (1847) 1 De G. 581).

Paraghapii (2)

.

In (Juldsmid v. Gohhmid ( (1818) 1 Swanst. 211), a

testator who, under his marriage articles, had covenanted

that if he died in the lifetime of his wife his executors

would, within three months of his decease, pay her 3,000Z.,

died in his wife's lifetime. By his will he left all his

property to his executors, with a direction to pay his debts,

and, at the expiration of three years from his decease,

distribute the residue of his estate in such way as seemed f
to them right. The executors all either predeceased the

testator or renounced, and the residue became consequently

divisible under the Statute of Distributions :

—

Held, that
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the rule stated in this paragraph (called usually the rule in

Blandijy. Widmorc, (1716) 1 P. Wms. 323) applied to this

partial intestacy as much as to a complete intestacy, and

that the widow's distributive share of the residue was a

performance of the covenant.

The rule does not apply where the liability is a liability

arising during the lifetime of the covenantor—such as

where the covenant is to settle a sum two years after

marriage, and the settlor lives over two years and does not

make the settlement. Here, on breach of the covenant, the

obligation becomes a debt, and must, like other debts, be

paid before the intestate's estate is distributed under the

statute {Gartlishore v. Chalie, (1804) 10 Ves. 1). Nor

does it apply where the liability undertaken cannot be

covered by the payment of a gross sum

—

e.g., where the

covenant is to pay the covenantee an annuity for life

{Salishiirt/ v. Salishury, (1848) 6 Hare, 526).

A covenant to leave a legacy or a specific proportion or

the whole of the covenantor's estate to certain persons

creates no lien on the estate. The covenantor is perfectly

entitled to deal freely with his property during his lifetime,

the liability affecting his estate only after his death.

Art. XCIV.—Satisfaction of Debts.

Where a testator havino; contracted a debt before

the date of his will dies without having paid it, and

by his will leaves his creditor a pecuniary legacy

equal to or greater than the amount of the debt, and

in every other respect as advantageous to the

creditor as the debt was, equity, in the absence of

anything to show a contrary intention, will presume
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thut the testator inteiided the legacy to be in satis-

faction of the cleljt.

The rule here stated was first estabhshed iu 1714 by the

decision in Sir JoJin Talbot v. Duke of SJireicshiiri/ (Pvec.

Ch. 394). "No sooner," in the words of Stirling, J., in

Re Horloek, Calham v. Smith ( [1895] 1 Ch. 516), " was it

invented than learned judges of great eminence expressed

their disapproval of it, and invented ways to get out of it."

This is because it was felt that to establish a general pre-

sumption that every legacy left by a debtor to a creditor is

intended to be in payment of the debt, is carrying much
too far the sensible doctrine that a debtor is not presumed

to give (Debitor non priesumitur donare).

The chief ways invented by the judges to get out of it

were these : In the first place, they held that no satisfaction

of a debt i^ro tanto could be presumed. The legacy must

be either equal to or greater than the debt, or the creditor

could claim both debt and legacy (Graham v. Graham,

(1791) 1 Ves. 272). In the second place, a legacy could

not be presumed to be in satisfaction of a debt which had

no existence when the will was made (TJiomas v. Bennct,

(1725) 2 P. "SYms. 341). In the third place, to raise the

presumption it must be clear that the legacy is at least as

' advantageous to the creditor as the debt was. This con-

dition has pretty well disposed of the rule, since debts are

payable immediately, and legacies, unless otherwise directed

by the will, cannot as a rule be recovered till twelve

months after the testator's death, and a ditlerence in time

of payment is a disadvantage {lie Horlock, Calham v. Smith,

supra). Other disadvantages are that the legacy is con-

tingent or uncertain or less easily recoverable, as where the

debt is secured by bond or negotiable instrument (Cltaiicey's

Case, (1717) 1 P. Wms. 408). In the fourth place, it was

held that the fact that the will contains a direction to pay

debts, or to pay debts and legacies, is a sufficient indication
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of the testator's intention that the legacy is not to be taken

as a satisfaction of the debt {Be HuisJi, Brcuhhaic v. Iluish,

(1889) 43 Ch. D. 260; ChanceAfs Case, supra).

Almost the only cases now where the doctrine iipplies

are where on the facts it clearly was the testator's actual

-^itention that the donee should take the legacy in satis-

faction of the debt. Thus, in Re Fletcher, Gillings v.

Fletcher ( (1888) 38 Ch. D. 373), a husband owed his wife

625Z. Subsequently to incurring this debt he made his will

and left a legacy to his wife of 625/. Before he died, he

repaid the 625/. debt :

—

Held, that the legacy was intended

in satisfaction of the debt, and the debt having been paidby

the testator in his lifetime, the legacy was thereby adeemed

(and see Atkinson v. Littlewood, (1874) 18 Eq. 595).

The rule stated in the article applies equally where the

debtor is the father of the creditor, provided the debt is

not created by the father by way of portion for the child

(see Art. XCVI.). Thus where a father appropriated to

his own use part of trust funds settled on himself for life

and then on his children, it was held that a settlement of

a smaller sum by the father on the child on marriage was

no satisfaction of the debt to the child created by the

breach of trust {Crichton v. Crichton, [1895] 2 Ch. 853 ;

reversed on another point, [1896] 1 Ch. 870).

Art. XCY.—Adanption of Legacies.

Where a legacy appears on the face of a will to

be bequeathed for a particular purpose (not beiug a

portion within the next article), and a subsequent

gift appears to have been made for the same purpose,
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a presumption arises that the second gift was intended

to adeem the legacy either completely or in part.

This is adapted from the language of Lord Selborne, L.C,

in Re Pollock, Pollock V. Worrall ( (1885) 28 Ch. D. 55'2,

at p. 556). He proceeds thus :
" To constitute a particular

purpose within the meaning of that doctrine it is not, in

my opinion, necessary that some special use or application

of the money, by or on behalf of the legatee {e.g., for

binding him an apprentice, purchasing for him a house,

advancing him upon marriage, or the like), should be in

the testator's view. It is not less a purpose, as distinguished

from a mere motive of spontaneous bounty, if the bequest

is expressed to be made in fulfilment of some moral

obligation recognised by the testator, and originating in a

definite external cause, though not of a kind which (unless

expressed) the law would have recognised, or would have

presumed to exist." His lordship is here referring to the

natural duty of a father to provide for his children, dealt

Avith in the next article.

The case of He Pollock, Pollock V. Worrall {anpra), is

itself a good example of this expressed moral duty. There

a widow by her will h-ft 500/. to her husband's niece,

" according to the wish of my late beloved husband."

Afterwards she asked the niece whether she would prefer a

smaller sum down to a larger sum on the widow's death.

The niece expressed a preference for a smaller sum down,

and the widow gave her 800/. On the widow's death, the

legacy of 500/. was held to be adeemed to the extent of

BOO/.

Two recent cases will illustrate the dilTercnce between

spontaneous bounty and a particular purpose not based on

a moral duty.

In lie Siiii/llii(x, ]\'(iiinau v. Si/iiill/ics ([1903] 1 Ch.

259), a testator, not in loco pdrmlis to the beneficiary, gave
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a legacy to a trustee for the benefit of the beneficiary.

Subsequently he made a gift to the trustee of the same

sum for the same purpose :

—

Held, that the gift being

simply for the benefit of the beneficiary, it was simply a

gift to him for no particular purpose, and so it did not

adeem the legacy for his benefit.

On the other hand, in Br Corhctt, Corhctt v. Lord

Cohham ( [1903] 2 Ch. 326), a testator left 10,000L to the

trustees of " the endowment fund of C. Hospital." Sub-

sequently he wrote to the trustees saying he wished to

redeem a promise to give 10,000/. to the endowment fund

of C. Hospital and sent a cheque for this amount :

—

Held,

that the gift being for a particular purpose and that

purpose being the same as that for which the legacy was

given, it adeemed such legacy.

Sometimes a legacy is said to be adeemed by a sub-

sequent legacy. Strictly speaking this is altogether

incorrect. When two legacies of the same amount are

given to the same person in the same will, the question

arising is, whether or not the testator was in both cases

referring to the same legacy or to different legacies. In

other words, there is an equivocation (see Underbill and

Strahau's Interpretation of Wills, p. 35).

Art. XCYI.—Definition of ''Portion.''

(1.) l^y jyortion is meant a gift made by a father

to or for the benefit of a lawful child for the purpose

of discharging th^moral duty of the father to provide

for the child.

(2.) Pn7nd facie all gifts by will to a child, all

settlements made on a child on marriage, all moneys
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expended in establishing a cliild in a profession

or business, and all considerable lump sums given

without a particular purpose to a child are portions.

Sums, however, given to a child for the payment of

his debts, and small gifts made to a child from time

to time without a particular purpose, are not to be

regarded as portions, but rather as temporary assist-

ance, unless it appears that the father intended them

to be regarded as portions.

(8.) A person who shows that he has taken upon

himself towards a person who is not his child the

moral obligation of a father, is said to be a person

in loco parentis to such cliild. Gifts to a child

which if made by his father would be portions are

portions if made by a person i)i loco jxirentis to the

child.

(4.) A mother, as mother, is not under the moral

obligation of a father to provide for her child, and

2)rimd facie no gifts by her to the child are portions.

(5.) Portions given to a child during his father's

life are called advayicements.

Paragraphs (1) and (2).

In Taijlor V. Taijlor ( (1875) 20 Eq. 155, at p. 157)

Jessel, M.Pi., thus describes what is to be considered a

portion : "I have always understood that an advancement

l>y way of portion is something given by a parent to establish

the child in life, or to make what is called a provision for

him. ... If in the absence of evidence you fmd a father

giving a large sum to a child in one payment, there is a

presumption that that is intended to start him in life or

make a provision for him ; but if a small sum is so given
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you may require evidence to show the purpose. . . . Not

every payment is a provision for the child ; and I think

that Wood, V.-C, referred to that when he said, in Bof/d v.

}i()!/d ( (1867) 4 Eq. 805), that the sum must he paid for a

particular purpose ; by which I understand him to mean
a special purpose with a view to the establishment of the

child in life."

This statement of the law, which was not followed h}'

Pearson, J., in Er Blockh'ij
( (1885) 29 Ch. D. 250), has

been expressly approved by the Court of Appeal in Be

Scott, Lam/ton v. Scott, [1903] 1 Ch. 1.

As examples of portions, Jessel, M.R., in Taylor v.

Taylor (supra), gives these among others : a marriage

settlement, payments for putting a son into a business or

l)rofession, buying a commission for him in the Army,

buying for him the goodwill and stock-in-trade of a

business (ibid., p. 157).

It is to be noted that in order that a provision by a

father for his child should be a portion, the child must be

his lawful child. An illegitimate child is in law nullias

Jilius, and so a stranger to the father. This often causes

the rule against double portion, which we shall next

discuss, to work out very unfairly as between legitimate

and illegitimate children of the same father {Ex parte

Bye, (1811) 18 Ves. 140).

Paragraph (3).

In order that a person may be in. loco parentis for the

purpose of this and the following article, it is necessary to

show that he intended to assume the duty of a lawful father

to provide for the child {Ex parte Bye, (1811) 18 Ves.

154). " The ofl&ces and duties of a parent are," says Lord

CoTTENHAM,in Boicys V. Mansfield ( (1837) 3 My. & Cr. 359,

at p. 366), " infinitely various, some having no connection

whatever with making a provision for a child ; and it would



220 BOOK II.—EQUITABLE RIGHTS,

be most illogical, from the mere exercise of any of such

offices or duties by one not the father, to infer an intention

in such person to assume also the duty of providing for

the child. . . . The rule, both as applied to a father and

to one in loco iKircntis, is founded on the presumed

intention. . . . The having so acted towards a child as to

raise a moral obligation to provide for it affords a strong

inference in favour of the fact of the assumption of the

character ; and the child having a father with whom it

resides, and by whom it is maintained, affords some

inference against it ; but neither are (sit) conclusive."

Paragraph (4).

A mother is not under the same moral obligation as a

father to provide for her children, and therefore gifts

by her to them are piiiiid facie not portions {Re

Ashtoii, Ingramx. Papillon, [1897] 2 Ch. 574). But, like

any other person, she may assume the obligations of a

father, in which case the rule applicable to persons in loco

parentis will apply to her {ibid., at p. 578).

Paragraph (5).

An advancement usually means giving property to the

child, and especially money. But it also includes entering

into a liability to give him money or money's worth. Thus

a covenant to settle a sum of money is an advancement

which, if the child claims performance of it against his

father's estate, is equivalent to the advance of the money
itself {Cooper v. MacdonaUL (1873) 16 Eq. 258).

Art. XCVII.—Satisfaction and Ademption

of Port ions.

(1.) Where a portion is given to a child by

will and subsequently an advancement by gift or
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Covenant is made to the same child, or where an

advancement by covenant is made to a child, and

sul)sequently a portion is given to the same child

]>y will, there is a presumption that the portion, in

tlie first case, is adeemed l)y the advancement, and

the advancement, in the second case, is satisfied by

the portion either wholly or j^^'o tanto, as the case

may be.

(2.) This presumption will be rebutted ifthe portion

by will and the advancement differ substantially

—

(i.) In the nature of the property given
;

(ii.) In the nature of the limitations of the gifts
;

(iii.) In the nature of the conditions affecting the

gifts.

Paragraph (1).

The rule here stated is what is called the presumption

against double portions. Whatever may have been the

original reason for raising this presumption (and probably

it was to prevent too many portions being fixed upon the

father's lands in the bands of bis beir), it is now useful—if

useful at all—chiefly for preventing one child being favoured

at the expense of tbe otbers. An example or two will

show bow far tbe rule has been carried.

Thus, in Montcuiu v. Earl ofSandtrirli ( (1886) 32 Cb. D.

525) Lord S. by deed charged bis estates with an annuity

of 1,000/. in favour of bis second son. Subsequently be

devised, subject to all cbarges, tbe estates to bis eldest

son. He also bequeathed to bis second son personalty of

a value of more tban 1,000/. per annum :

—

Held, that tbe

bequest was a satisfaction of tbe charge of 1,000/. upon tbe

real estate. And see Be Laices, (1881) 20 Cb. D. 81.
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Again, in JInpn-ood v. Tlnpirood ( (1859) 7 H. L. C. 728)

a testator bequeathed a legacy to one of his children.

Subsequently, on the marriage of this child, he settled

certain moneys on her. After this advancement he added

a codicil to his will, but did not alter the legacy to the

child advanced :

—

Held, nevertheless, that the advancement

made was an ademption of the legacy.

Again, in McCanx/hrr v. Whiehhm ( (1866) 3 Eq. 236)

a father covenanted on his son's marriage to settle a certain

sum upon him and his wife and children. Subsequently,

the father by his will left a legacy to the son :

—

Held, that

this legacy was a satisfaction of the covenants as far as the

son was concerned, although it was not a satisfaction as

regarded the wife and children. Cf. Lord Chichester v.

Coventry, (1867) 2 H. L. 71.

A covenant to settle may in the same way constitute an

ademption of a portion given previously by the father's will

{Cooper Y. Mardonald, (1873) 16 Eq. 258).

Where the residuary estate is divided between the

children of the testator and a stranger, then if one of the

children is subsequently advanced, this advancement will

not be brought into account so as to benefit the stranger.

The stranger will first receive his share of the residue, and

then when the the child who has been advanced claims a

share of what remains, he will have to bring the advance-

ment into hotchpot in favour of the other children.

{Meinhertzafjen v. Walters, (1872) 7 Ch. 670).

Paragraph (2).

The diff"crences which will rebut the j)resumption that a

second portion was intended to satisfy or adeem a previous

portion must be such as to make it either— (i.) a gift of a

different thing ;
(ii.) a gift to substantially different

persons ; or (iii.) a gift subject to substantially different

conditions. It should be noted that smaller differences
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will suffice to rebut the presumption of ademption than

are necessary to rebut the presumption of satisfaction

(Tussmcdv. Tiissavd, (1878) 9 Ch. D. 363).

As to differences in the nature of the jiroperty, the gift

of land inter vivos will not satisfy a legacy of money. The

thing given to be a satisfaction must be cjusdcm generis

with the gift which it is to satisfy (Re Jacques, Hodgson,

V. Braishij, [1903] 1 Ch. 267).

In the same way the gift of a share in the father's

business may satisfy a legacy, but it would seem that this

is the case only when the share of the business is fixed at

a money value when the gift was made (see Re Lawes,

(1881) 20 Ch. D. 81 ; and cf. Be Vickers, (1888) 37 Ch. D.

525 ; Re Lacon, Lacon v. Lacon, [1891] 2 Ch. 482).

As to other differences see Tussaud v. Tiissaud {supra).

There T., on the marriage of his daughter W., covenanted

that his executors would settle within six months of T.'s

death 2,000L, to be held in trust for W.'s appointees, and

in default of and until appointment for W. for life for her

separate use, then for her husband for life, and on the

death of the survivor, for the children of the marriage.

During his life, T. handed 1,000/. to the trustees of the

settlement, which was a performance in part of the covenant.

On his death, he left 2,800/. to the trustees in trust for W.
for life for her separate use without power of anticipation,

then for her children who attained 21 years, and in default

of such children, for T.'s sons :

—

Held, that this was no

satisfaction of his covenant, and that the trustees were

entitled to recover the 1,000/. covenanted to be settled from

T.'s executors, and at the same time retain the legacy of

2,800/. And see Re Furness, [1901] 2 Ch. 346.
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Art. XCYIII.—Admission of Parol Evidence.

Where any question of performance, satisfaction,

or ademption arises, the court will, as to the admis-

sion of })arol evidence, proceed upon the following

rules :

—

(1.) Where both transactions are contained in

written instruments, if the court, on construing

such instruments

—

(a) Hold that the second transaction was not a

performance, satisfaction, or ademption of

the earlier liability or gift, it will not admit

parol evidence of thedonor's actual intention;

(b) Hold that there is a presumption that the

second transaction was intended as a per-

formance, satisfaction, or ademption of the

earlier liability or gift, it will admit all

relevant parol evidence of the donor's actual

intention to rebut or support such pre-

sumption.

(2.) Where one of the transactions is not contained

in a written instrument, the court will admit all

relevant parol evidence to show the donor's actual

intentions in entering into that transaction.

This is the rule as laid down by Sir Edward Sugden
(Lord St. Leonards) in Jlall v. Hill, (1841) 1 Dr. & War.

132. It is simply an application of the general principle

that where on the construction of written instruments the

court presumes a meaning not expressed in the documents,

it will admit parol evidence to rebut such presumption,

and where it admits evidence to rebut it will also admit

evidence to support it.
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The rule against double portions is merely a presumption

as to the intention of the father. Where parol evidence

is admitted, and this shows that the father did not, in

fact, intend a portion or advancement to be adeemed or

satisfied by a subsequent advancement or portion, then the

rule has no application {Re Lacu)i, Lacon v. Lacon, [1891]

2 Ch. 482.)

The evidence most relevant is evidence of the declarations

made by the father at the time the gifts were made {Unci. ;

and see supra, p. 176).

E.
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SECTION lY.—PART PERFORMANCE AND
RECTIFICATION.

ARTICLE PAGE

XCIX.

—

Part performance of agreements not in

writing .--... 226

C.

—

Rectification of i)istrt(nients i)i writing in-

accurately expressed - - - - 28]

Art. XCIX.

—

Fart Performance of Agreements not in

Writing.

(1.) Where an agreement coming within s. 4 of

the Statute of Frauds, 1677, is otherwise valid,

and is one which the court would specifically enforce,

the court will, on the application of a party to it

who has part performed it, specifically enforce it,

notwithstanding that it has not been reduced into

writing signed by the party to be charged as

required by that section.

(2. ) An act done by a party in pursuance of the

contract in order to be a part performance of it, must

be such as could not be done with any other view

or design than to perform it, and could not be undone,

without causing the party unliquidated damage.

Paragraph U).

This rule is an attempt to state shortly what is called

the doctrine of part performance. That doctrine is akin to

the one stated in Art. XXI. as to the declaration of trusts

—

namely, that equity will not allow tbe Statute of Frauds to

be itself made a shield for fraud. Thus, as stated by Lord

Cranworth, L.C, in Caton v. Caton ((1866) 1 Ch. 137

at p. 148), " When one of two contracting parties has
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been induced or allowed by the other to alter his position

on the faith of the contract, as, for instance, by taking

possession of land and expending money in building or other

like acts, there it would be a fraud in the other party to set

up the legal invalidity of the contract on the faith of which

he induced or allowed the person contracting with him to

act and expend money."

In order that the doctrine may apply the agreement must,

in the first place, be one which would be valid {i.e., enforce-

able) if it had been evidenced in writing. Where the agree- I

ment is one contrary to law, however it may be evidenced, no i

difficulty arises. The difficulty arises in respect to agree- .

ments not contrary to law, but which according to law can

be validly made only in a certain way. Thus, for instance,

municipal corporations cannot by law contract for the

purchase or sale of land except by instrument under their

common seal. Accordingly a parol agreement to buy or sell

land by a municipal corporation is in law no contract at all.

Thus the corporation of O.by resolution agreed to let some

land to A., but such agreement was not entered into by

deed. A. after entering on the land and pulling down some

houses thereon, abandoned possession and repudiated the

contract :

—

Held, that the corporation had no remedy

against A., {Oxford Corporation v. Crow, [1893] 3 Ch.

534). If the agreement had been valid save as not being

in writing and signed by the parties, A.'s acts would have

amounted to part performance, and the agreement would

have been specifically enforced (see iiij)a,\). 368).

In the second place, the agreement must not merely be

one valid but for s. 4 of the Statute of Frauds, but must

also be one which the court would, if it was in accordance

with that section, specifically enforce. The section refers to

various agreements—namely, agreements of executors to

answer damages out of their own estate, agreements to

guarantee other persons' debts or defaults, agreements in

Q 2
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consideration of marriage, contracts or sales "of lauds,

tenements or hereditaments, or any interest in or con-

cerning them," and agreements not to be performed within

a yenY. Among these, contracts or sales of lands or

interests in them are the only ones which equity usuallj'

specitically enforces, and in some of the cases it is laid down

\ that these are the only agreements to which the doctriue

of part performance appHes {Britain v. Iiossitcr, (1879)

11 Q. B. D. 123). This view is questioned, however, by

Lord Selborne, L.C, in Maddison v. Aldersojt, (1883)

8 A. C. 467 at p. 474. And it is laid down by Kay, J., in

McMauus V. Cooke ((1887) 35 Ch. D. G81 at p. 697) that

" probably it would be more accurate to say it applies to all

cases in which a court of equity would entertain a suit for

specific performance if the alleged contract had been in

writing " (as to which see infra, p. 368). He adds, however,

that "the most obvious case of part performance is where

the defendant is in possession of land of the plaintiff under

the parol agreement." In that case he held that a parol

agreement for an easement, though an easement is not an

interest in land within s. 4 of the Statute of Uses, was

capable of being part performed so as to make it specifically

enforceable.

In the third place, the party who applies for specific

performance of the parol agreement must be a party who

has part performed it. The part performance by one party

gives the other i:)arty no rights. As a rule, most acts of

part performance are the acts of both parties, as, for example,

the delivery and acceptance of possession of the land agreed

to be dealt with {Attorney-General \. Bipliospliated Guana

Co., (1878) 11 Ch. D. 327 at p. 331). But where the part per-

formance is by one party only, he alone can claim specific

l^erformance on the strength of it. Thus, in Caton v. Caton

((1866) 1 Ch. 137), A. and B., about to marry, agreed in writ-

ing that A., the husband, should have the wife's property for

his life, he allowing her 80/. a year pin money and she having
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it at his death. Subsequently after marriage they agreed

that there should be no settlement, and that A. should by his

will leave B. the property accrued to A. in her right. He
made a will to this effect, but subsequently revoked it :

—

Held,

that the execution of the first will by A. was no part per-

formance to bring the parol agreement within the rule, as

no " consequence can be attached to acts of part performance

by the party sought to be charged."

Paragraph (2).

Acts done in pursuance of the parol agreement, in order

to constitute part performance of it within the rule, must,

in the words of Lord Hardwicke in Gimter v. Halsey

((1739) Amb. 586), "be such as could be done with no

other view or design than to perform the agreement, the

terms of which must be certainly proved." Or, as expressed

by Lord Selborne in Maddisou v. Alderson
( (1883) 8

A. C. 466 at p. 479), " All the authorities show that the

acts relied upon as part performance must be unequivocally

and in their own nature referable to some such agreement

as that alleged.

Thus, for example, the letting of a purchaser or tenant

under a parol agreement into possession of the land is

an act of part performance on the part of both parties

{Attorney-General v. Blphosphated Guano Co., sapra).

Ilie permitting, however, a tenant in possession to remain

in possession after his tenancy has determined is an

equivocal act {IVillsY. Stradling, (1797) 3 Yes. 378), unless

qualified by the payment of a different rent {Miller and

Aldworth, Limited v. Sharpe, [1899] 1 Ch. 622) or some

other variation of incident. Again, where there is a parol

agreement between A. and B. that A. shall build a house

on A.'s land according to a certain plan on condition that

B. shall, on completion, boy the land and house at a

certain price, A.'s building the house is an equivocal act

{j^er Kekewich, J., in Dickenson v. Barrotr, [1904] 2 Ch.
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8B9 at p. 343 ; but cf. jnn- Lord Cranworth in Caton v.

Caton, supra). If, however, B. while A. Avas building the

house inspected it from time to time and gave directions

for alterations which A. carried out, then obeying such

directions would be sufficient part performance {Dickenson

T. Barrow, siijira). Investigation of title or other pre-

liminary acts are equivocal, and so are payment of a part, or,

it would seem, the whole, of the purchase money {Clinan v.

Cooke, (1802) 1 Sch. & Lef. 20), though Lord Hardwicke

held otherwise {Lacon v. Mertens, (1743) 3 Atk. 1). The

ground upon which the payment of the purchase money is

held to be equivocal is not very clear. It would be, perhaps,

better to place it on the ground on which it is put in the

Article—namely, as an act which does not, on being undone,

cause the doer unliquidated damage. On repayment with

interest of the purchase money the party paying it is

precisely in the same position as he AA'as before he entered

into the parol agreement. In all cases where an act has

been held sufficient part performance the party has altered

his position in consequence of the parol agreement in a

way which cannot be assessed accurately in money loss.

Such acts, as said by Lord Selborne in Maddison v. Alderson

{supra, at p. 480), " have been (almost, if not quite, uni-

versally) relative to the possession, use, or tenure of the

land."

As showing the weight put by the court upon the first

of these (possession) the case of Hodson v. Heulaud

( [1896] 2 Ch. 428) may be referred to. There a contract

for a lease of land for more than three years was drafted

but never signed, as required by s. 4. Before the

date of the contract, and therefore not in pursuance of it,

the intended lessee had been let into possession, and he

continued in possession after the date and paid rent in

accordance with the draft lease. It was held that the

continuing in possession and payment of rent after the

date of the contract was a part performance of it.

J
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Art. C.—Bcctification of Instruments in Writing

inaccurately expressed.

(1.) Where one or several persons with the object

of carrying out a definite intention execute a legal

instrument, if such instrument, throuo-h beino; in-

accurately expressed fails to carry out accurately

such intention, the court will, on the application of

one or all the persons party thereto and on evi-

dence clearly establishing the intention, rectify the

instrument.

(2.) Where the instrument is intended finally to

settle the rights of the parties thereto parol evidence

as to the intention will be admitted even though

the transaction intended to be carried out is one an

agreement as to which should, under the Statute of

Frauds, 1677, be evidenced in writing.

Paragraph (1).

Rectification or reformation of written instruments is

usually discussed as part of the law as to mistakes of fact.

There are no doubt two kinds of mistakes of fact : mistakes

as to the expression of the intention, and mistakes as to

the subject-matter of the transaction (see infra, p. 2-11).

But rectification is not always based on mistake. It is

based simply upon this ground : that an instrument which

for any reason—say, the fraud or ignorance of the drafts-

man—does not express the intention of the parties to it

will be rectified if the intention can be proved. Thus, in

Cogan v. Duficld ( (1876) 2 Ch. D. 44) it was agreed by

marriage articles to settle certain moneys. When the settle •

ment came to be drafted the draftsman introduced limita-
,

tions into it different from those which the court would,
j

under the circumstances, presume to be intended by the
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parties (see supra, pp. 57 et seq.) :

—

Held, that the

settlement must be rectified.

By statute some instruments, however much they fail to

express the real intention of the maker of or parties to

them, cannot be rectified, as, for example, wills and articles.

of association {Evans v. Chajjman, (1902) W. N. 78).

Such instruments may be voidable through their execution

being obtained through fraud, but they cannot be altered

by the court on the ground that they do not express the

real intention of the parties to them.

x\s appears from the Article, in order that the court may

order rectification three conditions must be fulfilled.

In the first place, the intention must be definite. If the

intention is not definite, there is nothing by which it is able

to rectify the instrument. A person who, when executing

an instrument, does not know clearly his own mind must

be presumed to mean what the instrument he executes

expresses. An exception to this occurs in cases like

Cofian V. Dujfield (supra), where the court presumes parties

entertain definite intentions which in fact they, as a rule,

do not entertain. Again, where there are two or more

parties to the instrument the intention to be definite must,

of course, be the common intention of all the parties

{Bentley v. Mackay, (1862) 4 D. F. & J. 279).

In the second place, the definite intention must subsist

at the time of execution. Where documentary evidence

exists of the parties' intention some time preceding the

execution of the instrument, then this will be prim a facie

evidence of the intention of the parties when the instru-

ment was executed. Thus, if a marriage settlement made

after marriage is not in accordance with articles executed

before it, the court will, in the absence of express evidence

of a change of intention, rectify the settlement to agree

wdth the articles {Tucker v. Bennett, (1887) 38 Ch. D. 1).

But if the subsequent settlement shows that disputes
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have occurred as to the meaning of the articles and that

all the parties have agreed to the settlement as a com-

promise, then the fact that the settlement is not in

accordance with the articles is not a ground for rectifica-

tion {Fowler v. Fowler, (1859) 4 De G. & J. 250).

In the third place, the intention must be strictly proved.

Parol evidence, even when it is the evidence of the settlor

only (BonJiote v. Henderson, [1895] 1 Ch. 742), or of one

of the parties after the death of the other parties {Wollaston

V. Tribe, (1869) 9 Eq. 44), may be held sufficient ; but the

court is inclined to regard such evidence, unsupported by

documents, with suspicion {Tucker v. Bennett, supra, and

Bonhote v. Henderson, supra).

Paragraph (2).

The case of Johnson v. Bragge { [1901] 1 Ch. 28) is a

good example of the admission of parol evidence. There

A., being about to marry, wrote to B., his solicitor, for infor-

mation as to his own present and future means. B. replied

mentioning, among other things, that A. had a life estate in

7,000Z., with a power to settle the same on his intended

wife for life, and then on his children, and suggesting he

should do this. B.'s letter was handed to C, another

solicitor, to prepare marriage articles carrying out B.'s

suggestions. C. prepared the articles, which failed, how-

ever, to execute the power of appointment so as to give A.'s

intended Avife a life interest. On A.'s death, the question

arose whether A.'s widow took a life interest in the 7,000/.

It being held that the power was not executed, she applied

to the court for rectification of the articles, so as to make

the articles execute the power. It was objected that, the

agreement to settle a life interest on A.'s wife being one in

consideration of marriage and not being in writing signed

by the party to be charged, the articles could not be rectified,

as required merely on parol evidence :

—

Held, that it could

be so rectified.
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Where, however, the instrument is merely executory

and is within the Statute of Frauds, parol evidence cannot

be given to show the real intention, though the fact that it

does not express the real intention is a good ground for

resisting an action for its specific performance {May v.

Piatt, [1900] 1 Ch. 616).
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CVIII.
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Effect offra^idulent misrepresentation - 257

Gl\.^-Responsihilitii for misrepresentations of an

agent ...... 257

Art. CI.

—

Mistake and Misrepresetitfdion.

(1.) Where a person party to an agreement to

enter into a legal relationship with another is

induced to agree thereto by a misconception of the

facts surroundinor or the leiral risjhts and obliofations

arising out of such relationship, such misconception

must have arisen either throuoh a mistake on his

own part or through false representations made to

him by others.

(2.) Where such misconception arose through

false representations, then, if those who made such

representations honestly believed them to be true,

the agreement is said to have been induced by

imiocent misrepresentation, but if they knew them
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to be false or made them recklessly, not carinfr

whether they were true or false, the agreement is

said to have been induced by fraudulent mis-

representation.

(3.) Where such misconception is as to the

surroundincr facts it is said to be, accordino; as it

arises, a 'mistake or misrepresentation offact, where

as to the leoal rights and obligations a mistake or

misrepresentation of law.

Paragraph (2).

We are here not concerned with what amounts to a

representation in law. That is dealt with in the note to

Art. CV. What is important here is the distinction

between innocent and fraudulent misrepresentation. This

distinction was finally settled by the House of Lords in

Derri/ v. Peek, (1889) 14 A. C. 337. But perhaps the best

exposition of the law on the subject is that in the judgment

of BowEN, L.J., in a later case {Le Lievre v. Gould, [1893]

1 Q. B. 491).

In an action for fraudulent misrepresentation, as his lord-

ship points out (at p. 500), the direction given to the jury was

this :
" The jury were told that before they found a verdict

against a man who was charged with fraudulent misrepre-

sentation, they must be satisfied either that he had stated

what was untrue, knowing that it was untrue, and intending

that the untruth should be acted upon, in which case—

a

wilful lie being a wicked thing—he was necessarily dis-

honest, or, at any rate, they must be satisfied that, if he

did not know that the statement was untrue, he made it

deliberately intending that it should be acted upon, and

not knowing and not caring whether it was true or false.

If a man makes a wilful statement, intending it to be acted

upon, and he is reckless whether it is true or false, he has

a wicked mind; but his mind is wicked, not because he is
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negligent, but because he is dishonest in not caring about

the truth of his statement. In the first case, it is the

knowledge of the falsehood, in the second, it is the wicked

indifference, Avhich constiti>tes the fraud."

This case and Derry v. Peek {supra) put an end to the

doctrine of constructive fraud—that is, the doctrine by

which a person was held liable to an action for fraud,

although it was admitted that he was not fraudulent, but

merely grossly negligent. Negligence, if gross, may be

evidence of fraud, but never in itself constitutes fraud.

There can be no fraud without dishonesty.

The case of Le Lievre v. Gould {sujjni) may be cited to

show^ that even an untrue statement, knowingly made, is

not fraudulent unless it is dishonest. There an architect

retained by A. certified that a house being built for A. was

finished. A. had sold the house to B., who, on the pro-

duction of the architect's certificate, paid to the builder

the balance of the contract price. As a matter of fact,

the house was not finished when the architect gave the

certificate, and the architect knew this, but he gave the

certificate honestly believing that the house would in a

few days be finished. He had no intention whatever of

deceiving either A. or B. :

—

Held, that although the mis-

representation in the certificate was knowingly false, it was

not fraudulent. And see Porter v. Moore, [1904] 2 Ch. 173.

Paiiagraph (3).

It is not always easy to say where a mistake or misrepre-

sentation is one of law or one of fact. The rule followed

by the courts seems to be this : If a person know or

have represented to him the surrounding circumstances

accurately, and knowing these, he mistakes, or has mis-

represented to hinj, the legal rights resulting therefrom,,

this is a mistake or misrepresentation of law. On the

other hand, if, without stating the facts, the other

jpsirtj misstates to him the joint effect of the surrounding.
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circumstances and the law applicable, this is a misrepre-

sentation of fact. As Jessel, M.E., puts it in Eaglesfield

V. Marquis of Londonderry, (1875) 4 Ch. D. 693 at p. 702 :

" A misrepresentation of law is this: when you state the

facts and state a conclusion of law, so as to distinguish

between facts and law. The man who knows the facts is

taken to know the law ; but when you state that as a fact

which no doubt involves, as most facts do, a conclusion of

law, that is still a statement of fact and not a statement of

law. Suppose a man is asked by a tradesman whether he

can give credit to a lady, and the answer is, ' You may
;

she is a single woman of large fortune.' It turns out that

the man who gave the answer knew that the lady had gone

through the ceremony of marriage with a man who was

believed to be a married man, and that she had been advised

that that marriage ceremon}^ was null and void. . . . He does

not tell the tradesman all these facts, but states that she is

single. That is a statement of fact. If he had told the whole

story and all the facts, and said, 'Now, you see, the lady is

single,' that would have been a misrepresentation of law."

A good example of a misrepresentation partly of law and

partly of fact is the case of Cooper v. Phihhs, (1867) 2 H. L.

149. In that case, by the misreading of a private Act

of Parliament, A. believed and represented to his nephew

that he (A.) was entitled absolutely to a fishery. On A.'s

death his nephew, believing what A. had represented,

took a lease of such fishery. Afterwards, on reading the

private Act, he saw that the property was his own:

—

Held, that he was entitled to have the lease rescinded.

It is to be remembered that any question of foreign law

is a question of fact ; and accordingly all mistakes and

misrepresentations of foreign law are not mistakes or mis-

representations of law, but of fact {Leslie v. Baillie, (1843)

2 Y. & C. (N. K.) 91). What is law outside England is in an

English court always a question of fact upon which expert

evidence may be given.
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Art. CII.—MistaJies and Misrepresentations of Law.

Where a person is induced to agree to enter into

a legal relationship with another by a mistake or

misrepresentation of law, such person is bound by

his agreement unless the other party to it

—

(i.) knew of the mistake or misrepresentation

and took advantage of it ; or

(ii.) was an officer of the court who in that

capacity received property under the agree-

ment ; or

(iii.) was in a fiduciary position towards the

person agreeing.

The principle underlying this rule is Ignorantia juris

haud excusat—a maxim in which (as pointed out by Lord

Westbury in Cooper -v. Phihhs, supra) "the word j«s is

used in the sense of denoting general law, the ordinary

law of the country. When the word jus is used in the

sense of denoting a private right, that maxim has no

appHcation." As already pointed out {supra, p. 238), most

representations as to private rights are really representa-

tions as to mixed questions of law and facts, and as such

are always treated as representations of fact.

In the case of Eagles/ield v. Marquis of Londonderry

{supra) a company had issued 85,000Z. " No. 1 j)reference

stock," which bad precedence over " No. 2 preference stock"

and the ordinary shares. Under certain Acts of Parlia-

ment the company had power to issue 15,000^ further

preference stock, which, by a mistake in interpreting the

Acts, the company thought would rank with the No. 1

preference stock. This stock they issued describing it as

No. 1 preference stock in the certificate. Subsequently

the court decided that the new stock liuiked after both
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No. 1 and Xo. 2 preference stock. The plaintiff, being

aware of the Acts of Parliament at the time, bought some

of the 15,000/. stock knowing it was not part of the

8o,000Z. No. 1 preference stock, but new stock which he

believed would rank with that. Afterwards he sued for

rescission of contract. Jessel, M.R., held that the mis-

description of the stock in the certificate was a misrepre-

sentation of fact. The Court of Appeal reversed this

decision, holding that as the plaintiff never thought the

stock was part of the 85,000/. No. 1 preference stock, but

merely new stock issued under an Act of Parliament which

he and the company both thought made it rank with that

stock, there was only an innocent misrepresentation of law,

and the plaintiff was therefore not entitled to rescission.

(i.) A wilful misrepresentation of law is a misrepre-

sentation of fact, since it misrepresents the state of the

representer's mind, which is a physical fact (see infra,

p. 249).

(ii.) The rule as to payments made by mistake of law

to officers of the court is stated thus by Kekew'ich, J., in

Re Opera, Limited, [1891] 2 Ch. 154; 3 Ch. 260: "If

the assets in the hands of an officer of the court on behalf

of creditors or others have been increased by a transaction

occasioned by an honest mistake of law, then, notwith-

standing such mistake is not capable of rectification as

between ordinary adverse litigants, the court will compel

its officer to recognise the rules of honesty as between man

and man and to act accordingly."

This rule, which Lord Esher in K.r paiie Siinmoiids

( (1885) 16 Q. B. D. 308) pronounced a good, a righteous,

and a wholesome principle, was first applied to a trustee in

bankruptcy {Ex jiarte James, (1874) 9 Ch. 609) ; but now

it has been extended to all officers receiving payments by

mistake of law in that character {Ex j^arte Simmonds,

supra). If the officer has, Ijefore the mistake is discovered,
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distributed the funds be must make compensation out of

any future moneys coming into bis bands in tbe same

matter {ibid.).

(iii.) Tbis is mentioned here merely for completeness.

Tbe rules regulating dealings between persons in a

fiduciary relation bave been discussed elsewbere {supra,

Art. LIX. ; and infra, Art. CXIL).

Art. cm.

—

Fundamental and Incidental Mistakes

of Fact.

(1.) Where a person is induced to agree in form

to enter into a legal rehitionship with another

person by an entire mistake of fact as to

—

(i.) the suljject-matter of the transaction ; or

(ii.) the legal relationship intended ; or

iiii.) the identity of the other party to the agree-

ment
;

then the parties are never ad idem, and there is no

aoreement in law or in fact between them. Such a

mistake is said to be a fmjxiamental mistake of

fact.

(2.) Though there is no agreement in law or in

fact between the parties to such a transaction, yet

a |)arty may be_estopped from pleading this if the

other party did not know of bis mistake, andif—

(i.) such other party has in consequence of the

transaction changed his position ; or

E. R
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(ii.) the transaction relates to money paid l)y

mistake, and such money has been jmid

imder. pressure of legal process initiated by

the payee ; or

(iii.) the transaction relates to the sale of land,

and it has been completed by conveyance.

(3.) A mistake of fact not coming within para- i

graph (1) i.s called an incidental mistake.

Where a person is induced to agree to enter into

a legal relationship with another person by an

incidental mistake of fact, he is bound by his agree-

ment ; but where the agreement is to sell or purchase

land, then on an action for specific ^performance

against the party damaged by the mistake, the

court will not grant a decree in cases M^here such

decree would inflict great hardship uj^on the party

in question.

Paragraph (1).
*

The decisions as to mistake are not very clear, nor very

easily to be reconciled. The broad rule, however, which

seems to be dcducible from them is that a mistake of fact

docs not affect in law an agreement unless the mistake is

fundamental, and then it prevents there being in law any

agreement at all. This rule, of course, is subject to many
limitations and refinements, some of which will be referred

to here.

First, as to examples of fundamental mistakes. If Black-

acre and Whiteacre are being sold at the same auction,

and A., intending to buy l^lackacre, by mistake bids for

and has knocked down to him Whiteacre, this is a funda-

mental mistake as to the subject-matter of the transaction,
j
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and there is no agreement, A. and the auctioneer

were at cross purposes, and therefore there could not be

any agreement between them {Van Praafih v. Everidiip,

[1903] 1 Ch. 434).

Again, if A., intending to mortgage Blackacrefor 1,000Z.,

agrees with B. by mistake to sell it for that sum, here there

is a fundamental mistake as to the legal relationship in-

tended. A. intended to mortgage only, B. intended to buy,

and therefore there could be no agreement between them.

In the third place. A., a notorious money-lender, enters

under an assumed name into a contract of loan with B. If

B. had known who A. was he would never have contracted

with him. Here there was no agreement on B.'s part to

contract with A. {Gordon v. Street, [1899] 2 Q. B. 641).

An example of the rule which is usually treated as not

coming within it is the case of money paid by mistake or

on total failui'e of consideration. It is, however, really in

its essence but an application of the rule. This is shown

by the consideration that to make such money recoverable

the mistake under which it is paid must be fundamental.

In the words of Bramwell, B., in Aiken v. Short { (1856)

1 H. & N. 210 at p. 215), the mistake must be " as to a

fact which, if true, would make the person paying liable to

pay the money ; not where, if true, it would merely make

it desirable that he should pay the money." In other

words, the mistake must go to the whole basis of the

transaction—the payor's liability, in fact, to pay.

A good example of money paid by mistake or recover-

able on total failure of consideration is Re the Bodega

Company, Lhnited, [1904] 1 Ch. 276. The defendant

was a director of the B. Company. By the articles

it was provided that a director who became interested in

any contract with the company should ipso facto cease

immediately to be a director. The defendant, unknown to

the other directors, became so interested. He continued
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to act as director and to receive directors' fees for his

services. When it was discovered that he was interested

in the contract an action was brought to recover back the

fees paid to him, on the grounds— (1) that they were paid

under a total mistake of fact as to his not being a director,

and (2) that there was a total failure of consideration,

since though he had done the work of a director, he had

never been asked to do so, and therefore on the ordinary

law of contract he had rendered no services for which

remuneration was due:— Held, that the company was

entitled to recover on both grounds. " Consideration," as

used in the phrase " total failure of consideration," does

not mean that no consideration in fact was given, but that

there was no consideration sufficient to supjjort an action

to recover the remuneration (jier Farwell, J., at p. 287 :

for further examples of cases of total failure of considera-

tion, see infra, p. 246).

It has been decided that mere negligence on the payor's

part will not prevent his recovering money really paid by

mistake {Durrant v. Ecclesiastical Commissioners, (1880)

6 Q. B. D. 284). It is submitted that the same rule applies

to all transactions originating in fundamental mistakes

(sec Van Praagh v. Evcridye, [1908] 1 Ch. 484), and that

such transactions become binding only on the grounds

stated in paragraph (2) of the above Article.

The rule applies equally to credit given by mistake.

Thus, in Ward v. Wallis ([1900] 1 Q. B. 675) the plaintiff's,

in bringing an action against the defendant, credited him
l)y mistake with having paid 751. on account, and sued

only for the balance. Discovering after judgment their

error, the plaintiff's began a second action for the 751.

credited by mistake :

—

Held, that they were entitled to

recover. "It is well settled," said Kennedy {ibid, at

p. 679), "that an allowance in account is equivalent to a

payment."
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Paragraph (2).

By the doctrine of estoppel is meant the rule of the court

that under certain circumstances it will not allow a party

to rely on certain matters, even though those matters, if

established, would entitle him to the court's decision (see

infra, pp. 345—352).

No person can claim the benefit of estoppel unless he

acted hond fide in the transaction. If A. makes by mistake

an offer to B. to sell Blackacre for 1,000L, when he meant

merely that he would let it at that rent, and B. accepts it

knowing of the mistake, B. cannot be heard to say that he

took advantage of wdiat he knew to be a blunder (see Porter

V. Moore, [1904] 2 Ch. 367 ; and supra, p. 239). In the same

way, if A. sues B. for 100/. knowing that only 50L are

owing, and B. pays by mistake lOOL, A. will not be heard

to say that though he knew only 50/. to be due, still, since

B. paid under pressure of process of law, he is entitled to

keep the 100/. Thus, in Ward d- Co. v. Wallis {supra) the

defendant was aware that the debt for which the plaintiffs

had given him credit was not in fact paid :

—

Held, that the

plaintiffs could still recover it, though the credit was given

in a previous action.

(ii.) By payment under pressure of legal process is meant

here not merely recovery under judgment of a court of

law, but payment after the commencement of legal pro-

ceedings. Thus, in Moore v. Vestry of Ftdhani ( [1895]

1 Q. B, 399) after summons issued to recover the money

alleged to be owing, the plaintiff had paid :

—

Held, that

the money was paid under pressure of legal process.

Apparently this principle does not apply to payments

under a consent order in an action agreed to under a

mistake of fact (see Marshall v. James, [1905J 1 Ch.

432). Thus, in Huddersjield Bankiiuj Co. v. II. Lister

dc SSon, Limited ([1895] 2 Ch. 273), the debenture-holders

of a certain company agreed to an order for the sale
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by receiver of the company of certain machinerj^ on

the mistaken assumption that such machinery was not

annexed to the freehold and therefore not included in their

mortgage. After the sale was completed it was discovered

that the machinery was in fact so annexed. The debenture-

holders then applied to the court to set aside the order :

—

Held, that as it was based upon a mistake, the order must

be set aside, and that the price of the machinery was money

had and received by the receiver on their behalf. Lindley,

L.J., in the Court of Appeal, held that wherever the

agreement could be set aside, if there were no consent order

it could be set aside notwithstanding a consent order.

Quoere, if there had been no consent order in this case, but

the parties had merely agreed after action brought that the

property belonged to the company, whether that agreement

could be set aside '?

(iii.) This exception to the rule—if it is an exception

—

is very limited in its operation. It applies only to the case

of a vendor of land bond jide selling it when his title to it

is bad. Here it may be said that there is a total failure

of consideration just as if he had sold an annuity which

had lapsed, in the bondJide belief that it still existed {Ship's

Case, (1865) 2 De G. J. & S. 544), or a life assurance

where the assured was dead, in the bo)id jide belief that

the insured was still living {Seott v. Coulson, [1903]

2 Ch. 249). In both of these cases the court would grant

rescission of contract after assignment just as before— in

the first case, on the application of the vendee, and, in the

second, on the application of the vendor. But in the case

of the sale of land by a vendor having a bad title the court

would not grant rescission even though the next day after

the conveyance the purchaser was evicted by the person to

whom the laud really belonged {>So2)er v. Arnold, (1887)

37 Ch. D. 96). This seems settled law, at any rate where the

vendor had a possessory title. But it cannot be said that

a vendor who has a possessory title has no interest in the
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laud, and if he lias an interest it cannot be said that there

has been a total failure of consideration. Where there is

a total failure of consideration there seems no doubt the

sale can be set aside even after conve_yance (see DcbenhaDi

V. Sawhridfie, [1901] 2 Ch. 98). Thus, where land

actually belonging to the purchaser is sold to him, the

court will set the sale aside for total failure of consideration

(Bingham v. Bingham, (1748) 1 Ves. Sen. 126). And this

is the case equally when the sale was induced by innocent

misrepresentation {Cooper v. Phibhs, (1867) 2 H, L. 149

;

and supra, p. 238).

Paragraph (3).

A good example of an incidental mistake as to the subject-

matter of an agreement is seen in Tamplhi v. James, (1878)

15 Ch. D. 215. There a property called " the Ship " was

offered for sale by auction. In the particulars of sale it was

accurately described, and there were displayed on the walls

of the auction room plans giving accurately the frontages.

It was, however, actually occupied in conjunction with two

other premises not belonging to the vendors. The defendant,

who knew the property, assumed, without looking at the

particulars or plans, that the property to be sold was the

property as occupied. He bought it, and on discovering

his mistake refused to complete :

—

Held, that he was not

entitled to rescission or a refusal of specific performance.

Here the parties were ad idem. They both intended to deal

with the property called " the Ship." But the defendant,

through no fault of the plaintiffs, made a mistake as to the

exact quantity of land included under that desci'iption.

As to the question what hardship will prevent the

court granting a judgment for specific performance see

infra, pp. 359—361.
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Akt. civ.—Negative and Positive Misrepresentation

of Fact.

Misrepresentation is of two kinds, negative and

positive.

By negativejnisrepresentatAoii is meant a failure

to disclose facts where there is a legal duty to

disclose them.

By positive misrepresentation is meant the actual

representation by words or acts of facts as_hciiig

different from wliat they are.

By negative misrepresentation is meant here not the

sujpiiressio rcri, which has the efiect of making the facts

disclosed misleading. That for present purposes is regarded

as a positive misreprepresentation. By negative misrepre-

sentation is meant simply a failure to disclose relevant facts,

innocently or otherwise, where the law puts a duty upon

the party to disclose them.

Positive misrepresentation usually is made hy means of

words uttered or written. But it may be made by any act

or mode, provided it has the effect of inducing the other

party to believe the thing that is not. But the representa-

tion must be more than mere puffing of one's goods and

vague general statements (Dimmock v. Ilallctt, (18G6)

2 Ch. 21).

Art. CV.— \l hal aiiioniils to Lajal Misreprcscniatio)!.

In order tiiat it niav constitute a cause of action

a positive or negative misrepresentation of fact

relevant to a transaction must fulfil the following

conditions

:

(i. ) It must relate to an existing physical fact.
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(ii.) It must relate to a material fact.

(iii.) It must constitute part of the grounds which

were intended to induce the_.person to whom
it was made to enter into the transaction.

(iv.) It must have contributed to induce such

person to enter into such transaction.

(i.) By saying that a misrepresentation in order to be

actionable must be of an existing physical fact, what is

meant is that mere expressions of beliefs, hopes and opinions

are not suflficient to ground an action for misrepresentation.

The person making the misrepresentation must refer in it

to a fact actually existing or which he says actually exists.

But in this connection it is to be remembered that the

state of the representer's mind is a physical fact. As said

by BowEN, L.J., in Edgiiigtoii v. Fitziiiaurice ( (1885) 29

Ch. D. 459 at p. 483), the state of a man's mind is as much
a physical fact as the state of his digestion. Accordingly,

if he misrepresents the actual state of his opinions on a

particular point, then, if the misrepresentation fulfils the

other conditions mentioned in the Article, the representer

is liable for false representation.

Further, a mere expression of opinion may amount to an

absolute misrepresentation of fact. Thus, a statement that

a certain mine is practically ready for work as soon as

machinery can be erected amounts to a representation that

the mine is in an almost complete state of development

{Aaron s Rccfo v. Twiss, [189G] A. 0. 273 at p. 283).

(ii.) Whether a fact is or is not material is itself a

tjuestion of fact, not of opinion. Accordingly, where a

persoii either misstates a fact or fails to disclose it, being

under an obligation to disclose it (see infra, p. 251), he is

guilty of misrepresentation, even though he was honestly

of opinion that the fact was not material {(Jfonion v. Gordon,

(1816) 3 Swanst. 400). Again, any fact which is made

the basis of u contract is—whether it would be so considered
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or not inclependeut of the contract's terms—a material foot

(Ourdoit V. Strret, [1899] 2 Q. B. 641).
^~^ "'

It is to be remembered that a representation as to the

contents of a document not shown to the person to whom
the representation is made is a representation as to a fact

{Wanton T. Copjjard, [1899] 1 Ch. 922). It is also to be

noted that what is the law in foreign countries is always a

question of fact. As to companies, while all that appears

in the public documents of the company—such as the

memorandum of association and the articles—is understood

to be known to all persons dealing with the company, what

has actually happened in meetings of the company or of

the directors is not supposed to be known, and a misrepre-

sentation as to it is one of which the court will take

cognizance {County of Gloucester Ban}, v. liudry Meytlnjr

ColUery Co., [1895] 1 Ch. 629).

(iii. and iv.) A mere representation by a person having

no intention of establishing a legal relation between himself

and the man to whom he makes the representation is not

actionable. If, however, the misrepresentation was made
for the purpose of inducing the person to whom it was made

to enter into a legal relationship, the, fact that the latter

person might have corrected the misrepresentation had he

examined the facts does not in the slightest degree prevent

his bringing an action for loss caused by the misrepresen-

tation, if, in fact, he relied upon it {Bedejrave v. Hurd,

(1881) 20 Ch. J^. 1). Further, w'here a misrepresentation has

been made, and the person to whom it was made enters

into a legal relation, it will ])e assumed till the contrary is

shown tbat the latter entered into the legal relationship in

consequence of the misrepresentation {^ce Attivoodw Small,

(1838) 6 CI. A: V. 282). Where, however, nobody was

deceived by the misrepresentation, no action lies {Salomon

V. Salomon cO Co., [1897] A. C. 22).
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Art. CVI.— Where Non-disclosure Constitutes Negative

Misrepresenta tion.

(1.) A person entering into an agreement is not

under a legal duty to disclose to the other party to

such ao;reement facts within his knovvledoe relevant

to the agreement, even though he knows that the

other person is labouring under a mistake as to these

facts, and that such mistake is influencing him in

entering into the agreement, provided he has not

directly or indirectly induced such mistake.

(2.) Exceptions to this rule occur in the case of

—

(i.) Compromises of disputed claims.

(ii.) Family arrangements.

( iii. ) Contracts uherrimce Jidei

.

(iv.j All agreements between two persons, one of

whom stands in a fiduciary relation to the

other, in so far as such agreements are within

their fiduciary relationship.

Paragraph (1).

The general priuciple is thus stated by Fry, L.J., in bis

work on Specific Performance (par. 705) :
—

" Mere silence ^

as regards a material fact which the one i)arty is not under

an obligation to disclose to the other cannot be a ground

for rescission or a defence to specific performance." This

statement of the law was adopted and approved by CmTTY, J.,

in Turner v. Green, [1895] 2 Ch. 205 at p. 208.

The case of Turner v. Green (supra) is a good (if some-

what extreme) example of the application of this principle.

Here negotiations for the settlement of an action were

going on. Before the final arrangement was arrived at the
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solicitor of one of the parties (A.) learned by a telegiam

from his London agent that the master had decided against

him, and he had appealed to the judge. The other party

(B.) was unaware of this, and neither A. nor his solicitor

communicated it to him. In ignorance of it B. agreed to

the settlement :

—

Held, that the settlement was good, as

A. was under no obligation to inform B. of the master's

decision (sed qiuerc, cf. p. 245, supra).

If, however, one of the parties has directly or indirectly

induced the mistake, he is bound on disco\^ering the misteke

to correct it before the contract is carried out. Thus, if a

representation is made which was true, or believed to be

true, at the time it was made, but is afterwards rendered

false by a change in the subject-matter of the transaction

or in the circumstances surrounding it, information of this

change must be given to the party to whom the representa-

tion was made. Thus, in Davies v. London and Provincial

Marine Insurance Co. ((1878) 8 Ch. D. 469) the defendants

had had an agent of theirs arrested on a charge of felony.

The agent's friends, to save him from prosecution on the

charge, provided money as securit}- for the repayment of the

funds of the defendants which the agent was charged with

stealing. Before the security was completed the defendants

were informed by their legal advisers that the facts were

not sufhcient to sustain a charge of felony against the agent.

This information was not communicated to his friends until

the security was completed :

—

Held, that the agreement for

security must be rescinded, and the money deposited

returned to the agent's friends. Here, the defendants at

the time they accepted the security knew that the charge

which had been made by them against the agent was

mistaken, and that his friends were bargaining on the

imderstanding that the defendants were resolved to

proceed on it. And note incidentally that the fact that

the agreement was illegal as a compromise of a charge

of felony, did not afiect the right of the friends to
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Lave it rescinded (cf. Scott v. Coulson, [1903] 2

Ch. 249.)

J'orter v. Moore ([1904] 2 Ch. 367) is an instance of a

mistake being indirectly induced. There the solicitors for

an intending mortgagee of a trust fund induced the trustee

to sign a memorandum to the effect that he had received

no notice of any charge affecting the trust property. The

solicitors did not before doing so inform him that they had

submitted this memorandum to the trustee's solicitors, who

were considering it. After the trustee had signed, his

solicitors informed the mortgagee's solicitors that it was

their practice to advise clients not to sign a memorandum
such as that submitted :

—

Held, that the trustee was not

bound by the memorandum. And see Be Puckett and

Smith's Contract, [1902] 2 Ch. 258.

Pakagraph (2).

(i.) The compromise of the action would not have been

binding, says, James, L.J., in Maynard v. Easton ((1874)

9 Ch. 414 at p. 422), " if there had been any concealment

of truth, or suggestion of what is false, but that must be

understood as relating to what is relevant to the matter to

be compromised."

In that case a father bought certain shares in the name

of his son, who was an infant. Subsequently, on the

company going into liquidation, the son sued the vendor by

his father as next friend for false representation. The

vendor compromised the action. Subsequently the vendor,

on the liquidator discovering the son was an infant, was

placed on the list of contributors. He then tried to have

the compromise set aside, on the ground that when it was

entered into the fact was concealed from him that the

father, and not the son, was the real owner of the shares :

—

Held, that this fact was immaterial, and the compromise

was binding. The vendor had compromised the action

because he feared if it was heard the decision would be
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against liim. That did not depend in any way upon

whether the father or son was the true purchaser of the

shares.

(ii.) The law as to family arrangements is well and

concisely stated in the judgment in Wcsthy v, Westby,

(1842) 2 Dr. & War. 503 :
" Wherever doubts and disputes

have arisen with regard to the rights of different members

of the same family, and especially where those doubts have

related to a question of legitimacy, and fair compromises

have been entered into to preserve the harmony and

aifection, or to save the honour, of the family, those arrange-

ments have been sustained by this court, albeit, perhaps,

resting upon grounds which would not have been considered

as satisfactory if the transaction had occurred between

strangers."

Though, however, the court is more reluctant to set

aside a family arrangement than a compromise between

strangers, still the principle on which it proceeds in both

cases is identical. This is stated by Turner, L.J., in

Brooke v. Lord Mostyn, (1864) 2 D. J. & S. 373 at p. 416 :

" If there be no fraud and equal knowledge on both sides,

the compromise cannot be disturbed." And the fraud may

be on the part of a third person. Thus, in Re Roberts,

Roberts v. Roberts, [1905] 1 Ch. 704, the parties' family

solicitor honestly believing that a compromise proposed by

him was for the benefit of them all, deliberately or by a

misconception misrepresented the respective rights of

the parties :

—

Held, that the compromise could not be

supported.

(iii.) It is usual in speaking of contracts uberrivue

fidei to confine the expression to contracts of insurance,

guarantees, and partnership agreements {Lair v. Lair,

[1905] 1 Ch. 140). This, however, though convenient, is

inaccurate. Contracts -.xyc nberrlnuB Jidei, not because they

are contracts of insurance, etc., but because they are

contracts in wl)ich one party has to rely on the kno^yledge
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of the other party as to the risk he takes in entcM-ing

into the transaction. Thus, not merely are the contracts

above mentioned contracts uheninue fidei, in most cases,

but so also are contracts between trustee and cestui que

trust {supra, p. 130), between client and solicitor, guardian

and ward {per Romer, L.J., in Seatoii v. Heath, [1899] 1

Q. B. 782 at p. 792). These latter, however, it will be

convenient to consider separately.

Thus, a contract of insurance—whether life, fire or

marine—must in the nature of things be in nearly every

case a contract uherrinuc ^fide, because the insuror must

take the insured's word for most of the facts on which he

calculates the risks he undertakes (see He)nmings v. Sceptre

lAfe Association, [1905] 1 Ch. 365). But a guarantee is

usually not a contract idx'rrimfejidci at all. In guarantees

the other party to the guaranty has in most cases no

negotiations with the guarantor. The negotiations are with

the person whose liability is being assured, and, in the

absence of fraud, under such circumstances the other party

is entitled to assume that the guarantor satisfied himself

as to the transaction before becoming surety (ibid.). Where,

however, the person becoming suret}^ does so at the request

of the person to whom the guarantee is given the latter is

bound to disclose all material facts within his knowledge.

It is often said that contracts for the sale of land are

uberrinuc ridei. This is a mistake. It is true the vendor

of land has to produce an abstract of his title to the laud,

and such abstract, so far as it extends, must set out his title

accurately. But he is not bound to disclose defects of title

not coming within such abstract, nor need he disclose

matters of fact which affect the value of the land. The

Court, however, has a discretion to refuse specific perform-

ance of such a contract where facts have been withheld which

make it a great hardship upon the purchaser to insist on

his carrying out his contract to buy (see ijifra, pp. 358 et

scq,). As to the effect of conveyance, see infra, p. 256.
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(iv.) It has been said that contracts between trustee and

cestui que trust, solicitor and client, guardian and ward,

etc., are, strictly speaking, contracts uherrimcB fidei. The

first of these, however, have alread}' been dealt with {supra,

pp. 132, 133), and it will be better to treat of the others

in connection with the question of undue influence {infra,

p. 266).

It is to be remembered that a party entitled to the

rescission of a contract on the ground of negative mis-

representation, may waive, expressly or impliedly, his right

to rescind or may be estopped from asserting it by laches

on his part (see infra, p. 349). And estoppel may arise

even where the party was not fully aware of extent of the

negative misrepresentation. Thus, on the dissolution of

a partnership one partner did not reveal to the other all

the assets of the firm. In consequence the first partner

sold his share in them for less than its value. Afterwards

he learnt of some of these undisclosed assets but not others.

Nevertheless he accepted payment subsequently of the

original price. Subsequently he learnt of the other undis-

closed assets:—Held, he was estopped by laches from

impugning the contract {Laic v. Taiic, [1905] 1 Ch. 140

;

and see Hemininfis v. SccjJtre Life Assurance, [1905]

1 Ch. 365).

Aet. CVII.—Kfcct of Innocent Misrepresentation.

An iimoeeiit misrepresentation coming within

Art. CV. will, when made by the other party to

the transaction, sustain an action for rescission of the

agreement induced by it.

Where, however, the agreement has Ijeen exe-

cuted Ijy conveyance or assignment of the sub-

ject-matter of the agreement, such misrepre-
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seiitation will not sustain an action for rescission

of the conveyance or assignment.

See Redgrave v. Hurd, (1881) 20 Ch. 1 ; Re Glnbbe,

[1900] 1 Ch. 354 ; and Wilde v. Gihso7i, [1848] 1 H. L.

Cas. 605.

Thus in Seddon v. Nortlt Eastern Salt Co., Ltd., ( [1905]

1 Ch. 326) the plaintiff bought certain shares in a company

from the defendants. During the negotiations for sale the

defendants made certain innocent misrepresentations as to

the business of the compan}'. After sale these were dis-

covered :

—

Held, that though if the misrepresentations had

been discovered before the transfer of the shares, the

plaintiff might have rescinded, he was not entitled to

rescind after such transfer.

Art. CVIII.—Efect of Fraudulent Misrepresentation.

(1 .) A fraudulent misrepresentation coming within

Article OV. will, when made by the other party to

the transaction, sustain an action for rescission of the

contract by it, or, if the contract is one of sale, of

the conveyance completing such contract; and will,

in any case, sustain an action for damages for

deceit against the party making the fraudulent

misrepresentation

.

(2.) A conveyance completing a contract of sale

induced by fraudulent misrepresentation is, however,

not void, but only voidable. Accordingly, if after

the conveyancea^rid before action brought the pro-

perty conveyed is^ld and transferred at law to

a purchaser for value without notice of the fraud, no

action for rescission lies against such third person.

E. S
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Art. CIX.—liespousihilifji for Misrepresentations of

an Agent.

(1.) Misrepresentations within Article CV., ami

whether innocent or fraudulent, will, when naade by

an agent, give the person to whom they are made

the same remedy against the principal as if they had

been made by himself, where :

(i.) the agent was s^Decially authorised l)y the

principal to make the misrepresentations
;

(ii.) the agent was generally authorised by his

employment to make representations in that

connection on behalf of his principal

;

(iii.) the agenfs_representations, though not made

with the special or general authority of the

principal, are adopted by him.

(2.) Misrepresentations by a stranger will have

the same result as regards a party who, when entering

into a contract, is aware that the other party is being

induced to enter into it by the representations of the

stranger, and, where such representations are fraudu-

lent, is also aware that they are in fact false.

Cf. Karherg's Cdse, [1892] 3 Ch. 1 ; and Lord Lurgcui's

Case, [1902] 1 Ch. 707.

AVhere the agent is acting within the scope of the authority

expressly given him by the principal, the principal is liable

for his fraud, even when the fraud was committed, not for

the principal's, but for the agent's benefit (cf. George

Wldtchureh v. Caianaiili, [1902] A, C. 117; and Hamhrox.

Barnand, [1904] 2 Ch. 10).
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SECTION YL—FRAUD AND UNDUE INFLUENCE.
ARTICLE PACE

ex.

—

Legal Fraud 259
CXI.

—

Equitable Fraud 2G1

CXII.— Undue Influence 2G4

CXIII.

—

Legal and Equitable Remedies - - - 267

Art. ex.

—

I^egal Fraud.

(1.) Besides agreements induced by fraudulent

misrepresentations, every agreement is at common
law voidable as against one party to it where it

can be shown that the other party has in connection

with such agreement been guilty of a dishonest act

going to the basis of the understanding between the

parties. This is called actual fraud.

As was pointed out in Derry v. Peek ( (1889) 14 App.

'Cas. 337), actual fraud is essentially a common law tort,

and as such its discussion in detail is out of place in a

treatise on equity. Having, however, in dealing with

misrepresentation to discuss the most important kind of

actual fraud—that due to fraudulent misrepresentation—it

is proper to add the above rule lest it may be thought that

no fraud renders an agreement voidable except a fraud

which actually induces the agreement.

The rule completes the subject of fraud as between

parties to an agreement. It is based on the case of

Panama and South Pacific Telegraph Co. v. India Bubber,

Guttapercha and Telegraph Works Co., (1875) 10 Ch. 515.

There the defendants agreed with the plaintiffs to lay a

telegraph cable at a certain price which was to be payable

ill twelve instalments as the work progressed, on the

certificate of the plaintiff's engineer, who was named in

K 2
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the contract. After the contract was entered into the

defendants agreed with the engineer that he should lay the

cable at a price payable by instalments on the defendants

receiving payment from the plaintiffs :

—

Held, that the

plaintifi's were entitled to rescind.

The defendants had not induced the contract by fi-aud,

but subsequently to entering into it they had been guilty

of an act which made it impossible for the plaintiffs to

secure its honest performance. This was the sole ground

assigned by James, L.J., and one of those assigned by

Mellish, L.J., for the decision. As said by Wilde, B., in

Udell V. Atherton ( (1861) 7 H. & N. 172 at p. 181),

" Fraud in all courts and at all stages of the transaction

has been held to vitiate all to which it attaches " (cf.

Archbold v. Lord ILnvth, (1865) Ir. Reps. 1 C. L. 608).

Though logically the matter is part of the law of

property, yet, as it is usually referred to in works on equity,

it is desirable to state very shortly the statutory law as to

fraudulent dispositions of property (see supra, p. 70).

(1) Under 13 Eliz. c. 5, where a person makes a

voluntary disposition of his lands or of his goods capable oj

being taken in execution, and where such disposition is

calculated to, and does in fact, delay or defeat his creditors

at the time of the disposition, or subsequent creditors who
are entitled to stand in their shoes, the disposition will be

deemed fraudulent as against such creditors. It will be

voidable so far as is necessary to provide funds for the

paymeut of such creditor's debts (see Ticynne's Case, (1603)

3 Rep. 80 ; and lie Holland, Gregg v. Holland, [1902] 2 Ch.

360; lie lieis. Ex parte Clough, ' [190i] 2 K.B., 769).

(2) Under 27 Eliz. c. 4, any conveyance of land made for

the purpose of defrauding subsequent purchasers for value

of such land is void as against such subsequent purchasers.

Formerly it was held that any conveyance not made for

value was presumed to come within this enactment if the

grantor subsequently conveyed the land for value. This
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rule has now been altered by the Voluntary Conveyances

Act, 1893 ; and the 27 Eliz. c. 4, consequently only apphes

where the tirst conveyance was not merely voluntary, but

actually fraudulent.

(3.) By s. 47 of the Bankruptcy Act a voluntary dis-

position of anij property is void against the grantor's

trustee in bankruptcy

(a) if made within two years preceding the bankruptcy

;

(b) if made within ten years preceding the bankruptc}^,

unless it can be shown that the grantor at the time

he made the disposition was solvent without its aid,

and that his estate in the property passed imme-

diately to the grantee (see Re Carter andKenderdine,

[1897] 1 Ch. 776).

By the same section a covenant made in consideration

of marriage to settle on the settlor's wife or children

specijic property in which the settlor has no interest at the

date of the settlement, and not being property of or in

right of his wife, is void on his bankruptcy in so far as at

that time such property has not actually been transferred

{Ex parte Bishop, Re Tommies, (1873) 8 Ch. App. 718).

Art. CXI.

—

Equitable Fraud.

(1.) In equity an agreement not proved to be

actually fraudulent may be so unconscionable that the

com't will presume that it is tainted with fraud, and

therefore voidable. This presumption will be rebutted

by proving that in fact it was fair and reasonable.

This presumption will be made for the benefit of

the weaker party, where the parties to the agree-

ment dealt witli each other on very unequal terms,

and especially for the benefit of the vendor or

mortgagor where the agreement is for the sale or

incumbrance of an expectant interest to which
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the vendor or mortgagor is, or expects to become,

entitled.

(2.) In equity an agreement intended to l>e an

imposition or deceit upon other persons not parties

to the agreement is regarded as fraudulent, and

therefore voidable.

Pakagkaph (]).

It is to be noted that undervalue in itself never is

sufficient to constitute presumed IVaud. It is a necessary

element merely which, taken in conjunction with other

circumstances—and more particularly such circumstances

as the ignorance, poverty, or weakness of mind of the other

party—maybe sufficient to induce the court to hold that till

the contrary is shown it will presume that the agreement

was brought about by fraud.

Thus, in Fnj v. Lane ( (1888) 40 Ch. D. 312) persons

v.ho occupied the position of a laundryman and a plumber

becoming entitled to shares in a certain property were

brought by A. to his solicitor. A. entered into an agree-

with them to purchase their shares at a gross undervalue,

and his solicitor acted both for him and for them, giving

a great advantage to A.:

—

Held, that the sale was voidable.

As regards what used to be called snatching bargains

from expectant heirs the law was formerly more stringent.

It now depends on the Sale of Reversions Act, 18G7. That

statute enacts (s. 1) that " no purchase, made huiid Jide

and without fraud or unfair dealing, of any reversionary

interest in real or personal estate shall hereafter be opened

or set aside on the ground of undervalue." And by s. 2
*' purchase " includes every " kind of contract, conveyance,

or assignment, under or by which any beneficial interest

in any kind of property may be acquired."

Apparently the effect of this Act is to put bargains with

heirs on the same line as bargains with owners in

possession, subject to this, that the law regards an heir as
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being in a weaker position for making bargains than an

owner in possession. As Lord Selborne points out in Earl

ofAylesford v. Morris ( (1873) 8 Cb. 484 at p. 490), tbe

Act leaves undervalue still as an element to be taken into

consideration in deciding wbetlier tbere has been fraud.

" These changes of the law have in no degree whatever

altered the onus prohandi in those cases, which, according

to the language of Lord Hardwicke (in Chesterfield v.

Jaussen, (1750) 2 Ves. Sen. 125 at p. 155), raise 'from the

circumstances or conditions of the parties contracting

—

weakness on one side, usury on the other, or extortion, or

advantage taken of that Aveakness '—a presumption of fraud.

Fraud does not here mean deceit or circumvention : it

means an unconscientious use of the power arising out of

the circumstances and conditions ; and when the relative

position of the parties is such as prima facie to raise this

presumption, the transaction cannot stand unless the

person claiming the benefit of it is able to repel the

presumption by contrary evidence, proving it to have

been in point of fact fair, just, and reasonable" (cf.

Harrison v. Guest, (1860) 8 H. L, Cas. 481 ; and Brenchley
V. Hifigins, (1900) 83 L. T. 751).

Paragraph (2).

The most usual examples of this species of equitable

fraud were formerly those agreements for what was called

marriage brocage and secret settlements by women about to

marry in fraud of the future husband's marital rights.

Thus, an agreement under which A. agreed that if B. would

help him to secure C. in marriage he would give B. part

of C.'s fortune, was a fraud upon C. {Herniann v. Charles-

worth, [1905] 2 K. B. 123). If, on the other hand, after

C. and A. had agreed to marry, C. secretly conveyed her

fortune to B. to hold in trust for her separate use, that

would be a fraud on x\.'s marital rights {Countess oj Strath-

more V. Bowes, (1789) 1 Ves. 22). See now Married

Women's Property Act, 1882.
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The most usual case now of frauds on third parties are

cases where a debtor, to induce a creditor to join in a com-

position or ofier accepted by the other creditors, secretly

agrees to give him better terms than those which the

creditors have mutually agreed to accept {Lcvita's Claim,

[1894] 8 Ch. 365 ; and cf. lie Reis, Ex parte Cloiigh, [1904]

2 K. B. 769).

Under this head might also he brought frauds upon

special powers. "When a person having a power to appoint

to a certain person or class enters into a corrupt bargain

with such person or one of such class to exercise it, this

bargain is a fraud upon the rest of the class or those

entitled to take in default of appointment. But to be so

the bargain must be corrupt, i.e., for the purpose of

obtaining for the appointor a benefit out of the property

appointed (see Saunders v. Shafto, [1905] 1 Ch. 126).

I

Art. CXII.— Undue Influence.

(1.) Every agreement induced by the exercise of

undue influence over a party to the agreement is in

equity voidable as against such party.

(2.) Where the relationship between the parties to

an agreement is such as to make it likely that one

party will be unduly influenced by the other party

if by such agreement a gift is made to the latter or

his wife or child, such agreement will be presumed
to have been induced by the exercise of undue
influence by the person supposed to jjossess such

influence, until the contrary is shown.

(3.) The contrary can only Ije shown by proving

that :

(i.) the person supposed to possess such influence

in fact did not possess it ; or
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(ii.) the agreement was not in fact entered into

on his advice hut on the independent advice

of a third person.

The three personal grounds on which the common law

granted rescission of an otherwise lawful agreement were

fraud, coercion, and incapacity. Equity invented a fourth.

AVithout holding that there was actual fraud or coercion, or

that the person agreeing was mentally incapable of doing so,

it held that a person might enter into an agreement under

a combination of circumstances so akin to all the three legal

grounds as to make it inequitable to hold him bound by it.

This is what is meant by the equitable doctrine of undue

influence.

Equity Avent farther. Xot merely did it hold that an

agreement induced by undue influence was voidable, but

where one was made between persons occupying certain

relative positions it must be presumed to have been induced

by undue influence till the contrary was shown. This is

really only au application or development of the general

principle, that where one person reposes, or, in the nature

of things, has to repose, confidence as to any matter in

another person, it lies on the latter to show that in his

dealings with the other as to such matter he acted fairly and

reasonably Examples of that principle we have had in the

rules as to purchases by trustees from their cestius que trust

(see Art. LX.), as to constructive trusts (see Arts. LXXI.

—

LXXXIII.,and as to contracts uherrimcejidei,])^. 254:etseq.).

Where actual undue influence is proved it is for present

purposes practically equivalent to fraud. It may be that

the person influenced may have known clearly what he was

doing, and was not actuall^^ coerced into doing it, and was in

his right mind, yet the person who influenced him must have

acted upon him in such a manner, as to reduce him to a state

in which he was not fit to be trusted with his own interests.

This sort of state usually arises under the influence of

religious emotions stirred up by an over-zealous or dishonest
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spiritual superior or adviser (see Allcard v. Skinner,

(1887) 36 Cb. D. 145).

Presumed undue influence arises chiefly in connection

with gifts, but, as regards sales, the cases we have mentioned

as to trustees, constructive trustees, etc., might often be

based on undue influence as much as any other ground (see

Wright v. Carter, [1903] 1 Ch. 27). As to gifts, before

it is presumed that they are made under undue influence,

it is necessary to prove a relationship between the parties

likely to give one of them great influence over the other

;

and even where such relationship is proved, the inference

from it may be rebutted by showing that in fact no such

influence resulted {Willis v. Barron, [1902] A. C. 271).

Thus, the relation of parent and child is presumed to give

the former much influence over the latter. But this may

be rebutted by showing that the child has been "emanci-

pated "—that is, that he or she has outgrown the influence

which a parent naturally has over a child, either through

his or her having reached mature years, and having lived

away from home, or having broken with the parent. Till

this is shown, the court will presume that a gift made by

the child to the parent is made under the parent's influence

unless it is shown that it was made in pursuance of

independent advice given by somebody else (see Powell v.

Powell, [1900] 1 Ch. 243). The same inference

arises where the relationship between the parties is one

similar to that between parent and child, as, for example^

between guardian and ward, person in loco parentis,

and adopted child, trustee, and cestui que trust, etc.

Further, mere business or professional relations may, as to

matters coming within the scope of the relation, give rise

to the presumption of influence where the relations are

such as presuppose confidence between the parties. Thus,

a doctor towards his patient, a clergyman towards his

spiritual ward, a solicitor towards his client, a partner

Unvards his other partners, may be presumed to exercise

great influence as to matters on which the others are likely
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to consult them. As to all these terminahle relations the

strength of the presumption depends on the intimacy and

the recentness of the relation.

The law was recently considered by the Court of Appeal

in Wright v. Carter, [1903] 1 Ch. 27. There A. made a

voluntary settlement of part of his property on his children

X. and Y. and on his solicitor Z. There was no evidence

that the settlement was made on Z. on Z.'s advice, and it

purported to be made in reward for services rendered by

Z. The settlement was drawn by another solicitor called

in by Z.'s advice. A year later A., being in pecuniary

difficulties, entered into an agreement with X., Y. and Z.,

whereby this settlement was revoked and in consideration

of X., Y. and Z. covenanting to pay A. an annuity for his

life, A. settled all his present and future property on X.,

Y. and Z. equally. This transaction was again carried

through by a solicitor called in by Z.'s advice ; but

apparently the solicitor was not consulted as to the

expediency of the transaction :

—

-Held, that the second

settlement was entirely bad and that the first settlement

was good as regarded the interests taken by the children,

but bad as regarded the interest taken by Z.

Art. CXI II.

—

Legul and Eqnit(d)k Itenwdics.

Every agreement voidable at law or in equity for

fraud or undue influence may be rescinded either

before or after it has been completed by conveyance

or assignment of the property concerned. After

conveyance or assignment, however, it cannot be

rescinded against a hand Jide purchaser for value

who had no notice of the fraud or undue influence.

In equity the only remedy of the innocent party

is rescission and accounts, but at common law an

action for deceit also lies against the party proved to

be guilty of actual fraud.
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Art. CXIV.

—

Penalties and Liquidated Damages.

(1.) For the purpose of equitable relief forfeituiv

meauK-

(i.j the transfer to one party to a contract of

tlie other party's interest in specific pro-

perty
;

(ii.) the payment of a sum of money to one

party by the other party,

where such transfer or payment is by the terms

ot the contract to take place on the failure of the
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other party to perform and observe some or all of

the covenants and conditions contained in the

contract.

(2.) Where the forfeiture is tlie payment of a

sum of money, then, if it is intended

—

(i.) to be a punishment for the failure, it is

called a penalty

;

(ii.) to be an assessment before failure of indefinite

damages likely to result to the other party

through such failure, it is called liquidated

damages.

(3.) Equity always relieves against a forfeiture,

whether it be the payment of a sum of money or

the transfer of specific property, where such for-

feiture is in the nature of a penalty.

It never relieves against a forfeiture where it is

in the nature of liquidated damages.

Paragkaph (1).

Equitable rehef against forfeiture can ouly be given

where the forfeiture arises out of contract. Many
forfeitures arise out of tenure. For example, by custom a

copyhold interest becomes forfeited to the lord in case the

copyholder grants a lease of more than a year without the

licence of the lord. Here the court cannot relieve {Peachy

V. Duke ofSomerset, (1722) 1 Stra. 447). Again, a forfeiture

imposed on a gift may be unenforceable because the con-

dition to which it is attached is void as contrary to the

policy of the law. Thus, a condition in general restraint

of marriage is void ; but a condition in partial restraint

—

such as not to marry without guardians' consent—may be
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good, and if good on breach any forfeiture resulting cannot

be relieved against {lie Whiting's Settlement, Whiting v. De

Butzen, [1905] 1 Ch. 96).

" The true ground of relief against penalties," as said by

Lord Chancellor Macclesfield in Peachy v. Duke of

Somerset (supra), " is from the original intent of the case,

where the penalty is designed only to secure money, and

the court gives him all that he expected or designed."

Though this principle has been expanded it still states the

real foundation of equitable relief.

Paragraph (2).

An example of equity regarding a money payment as a

punishment for failure to perform a covenant arises in

connection with covenants for payment of interest on mort-

gage debts. If interest at a higher rate is payable on

failure to pay the interest reserved on the proper days, then

the higher rate is regarded as being by Avay of penalty.

If, on the other hand, a deduction is to be made on the

interest reserved in case the interest is paid punctually,

the higher rate reserved is not regarded as being by way of

penalty.

Parties are quite at liberty when entering into a contract

to agree what will be considered the damages resulting

from breaches of covenants. This is a particularly useful

practice where the damages likely to result are very in-

detinite and difficult to prove. Where this is done the

court will enforce the agreement ; but where the damages

which can result are clearly ascertainable, the court holds

that anything more agreed to be given must be in the

nature of a penalty, and will not enforce it.

The rules stated in the next Article are those followed by

the court in deciding whether a forfeiture is or is not in-

tended as a punishment. It sometimes happens that by

these a forfeiture which is in fact intended as a punishment
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is held to be liquidated damage. Thus, in StrirJdand v.

Williams ( [1899] 1 Q. B. 382) A., being committed to

prison for breach of an injunction not to trespass on B.'s

land, in order to obtain his discharge entered into a bond

with B. to pay B. lOOL if he did again trespass on B's land.

Subsequently A. broke the covenant. Here, in fact, the 100/.

was intended to be a punishment of A. for breaking his

word, but since it came within the rule stated in paragraph (2)

of the next Article, it was held to be liquidated damages.

Paragraph (3).

The relief which equity gives where it holds a forfeiture

to be in the nature of a penalty is this : where the forfeiture

is of specfic property upon the person liable paying the

actual damage resulting from the breach of the covenant and

all costs, it annuls the forfeiture. Where the forfeiture

is of a sum of money it holds that the covenantee is entitled

to sue the person liable only for the actual damage resulting

from the breach. These principles of relief have been in

some cases modified by statute.

The court has not been so liberal in holding forfeitures

of specific property as in holding forfeitures of sums of

money to be penalties (see next Article). This arises,

partly at any rate, from the fact that in the nature of

things it is more difficult to apply the rules distinguishing

jienalties from liquidated damages to specific property of

uncertain value than to sums of money.

Art. CXV.—Fades for distiuguishing Fcncdties and

Liquidated Damages.

(l.) When the covenant^ or condition to which

a forfeiture is annexed is lor the payment of a sum

of money to the covenantee, the forfeiture is in the

nature of a penalty.
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(2.) AVheii the forfeiture is annexed only to one

covenant or condition, and that covenant or con-

dition is for the doing of something else than pa}^-

ing a sum of money to the covenantee, then the

forfeiture is in the nature of liquidated damages.

(3.) When a forfeiture is of a sum of money,

audit is annexed to several covenants and con-

ditions, the damao'e which would result from the

breach of which must vary substantially, then

prima facie, the forfeiture is in the nature of a

penalty.

(4.) The fact that the forfeiture is described in

the contract as a ^^enalty, or as liquidated damages,

though a fact to be considered by the court in

determining whether it is or is not a penalty, is not

decisive of that question.

Paragraph (1).

This rule may be said to be without exception or

limitation. Whether the forfeiture arises under a mort-

gage, a lease, a bond, or a simple contract, the forfeiture,

either of an interest in property or a larger sum of money
than that secured by the condition or covenant, will be

held to be in the nature of a penalty, and be relieved

against.

Thus, in a mortgage equity has for ages relieved against

the forfeiture of the mortgaged estate, which by law takes

place when the mortgagor fails to pay the mortgage debt

on the date fixed for its payment (see infra, pp. 284, 285).

Then in a lease equity in the same way has long

relieved against the forfeiture of the lease for the failure

of tbe lessee to pay the rent reserved on the proper day.
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Formerly, the jurisdiction of the court to give relief was

indefinite. Now by ss. 210, 212 of the Common Law
Procedure Act, 1852, application for relief must be made
at latest within six months after judgment in ejectment

has been obtained. Further, the lessee must, on the appli-

cation, tender all rent due and costs. On the other hand,

no forfeiture for non-payment of rent is to arise except

demand is expressly made for the rent on the last day on

which it is payable, unless the lease expressly provides

otherwise, or except half a year's rent is due and there is

no sufficient distress on the premises.

Forfeitures of leases for breaches of conditions to pay

rent were the only forfeitures of leases against which

equity relieved. Now, however, by s. 14 of the Con-

veyancing Act, 1881, relief can be given before judgment

in ejectment (but not after : Rogers v. Rice, [1892] 2 Ch.

170) in the case of most other conditions. S. 14 has been

extended by the Conveyancing Act, 1892 (see Strahan's

Law of Property, pp. 88, 89).

The equitable rule as to relief on bonds was declared in

8 & 9 Will. III. c. 11, and 4 & 5 Anne, c. 3. The chief

object of these statutes seems to have been to transfer the

jurisdiction of relief to the common law courts. The

latter Act applies only to money bonds—that is, bonds

in which the payment of one sum of money is secured

by a covenant to pay on default a larger sum. Here

judgment is to be given for the smaller sum, with

interest, and the bond discharged. 8 & 9 Will. III. c. 11

—which probably goes beyond the equitable rule (see per

Collins, L.J., in Strickland v. Williams, [1899] 1 Q. B.

882 at p. 385)—applies to " covenants or agreements in

any indenture, deed, or writing contained," under which

more than one breach might occur. Here the covenantee

is to assign all breaches ; the damages for these are assessed,

and judgment is entered for the sum reserved by the bond,

but execution is issued only for the amount of the damage,

E. T
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the judgment remaining to cover any subsequent breach.

Since the Judicature Act, 1873, these Acts serve little

purpose, except, perhaps, that of traps for the unwary (see

Strickland v. Williams, supra).

Independently of these statutes, the rule applies to all

indentures and contracts. And it applies equally when

the forfeiture is annexed to several conditions, some of

which are for securing the doing of other things, if any of

them are for securing the payment of a smaller sum of

money (see Be Neicman, (1876) 4 Ch. D. 724, cited infra,

p. 275).

Paragkaph (2).

This rule also seems to be without exception or limita-

tion, unless it be that the sum reserved is so exorbitant

as to make it impossible to believe that it was intended

to be liquidated damages; per Lord Davey in Clydebank

Engineering and Shiphnilding Co, v. Don Jose Ramos
Yzqiiierdo y Castaneda, [1905] A. C. 6 at p. 17.

In that case the appellants had contracted to build

certain war-ships for the Spanish Government. There

was a clause in the contracts fixing the dates for the

delivery of each ship, and placing a "penalty" of 500/.

per week for each ship which was delivered later than

such dates. There was considerable delay in the delivery

of all the ships. The Spanish Government paid the

contract price and then sued for the amount of such

"penalties" as liquidated damages:

—

Held, that it was

entitled to recover them in full.

Paragraph (3).

This rule has been much criticised by competent lawyers

{see per Jesskl, M.R., in Wallis v. Smith, (1882) 21 Ch.

I). 243 at p. 262, and per liiGBY, L.J., in Willson v. Love,

[1896] 1 Q. B. 626). But it has now been so frequently

approved of that it must be held to be good law (see ex.
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gr. per Lord Davey in Clydehiuilc Eiuiiiiecrhin and SJiij)-

huildiiig Co. v. Don Jose Itanios }'zqttierdo y Castaneda,

sujira)

.

It was laid down by Lord Watson, in Ijord Elpldnstone

wlSLonhland Iron and Coal Co. ( (1885) 11 App. Cases 38'2

at p. 342) : When a single lump sura is made payable by

way of compensation on the occurrences of one or more

or all of several events, some of which may occasion

serious and others but trifling damage, the presumption

is that the parties intended the sum to be penal and

subject to modification.

A good example of the application of this principle is-

lie Newman, (1876) 4 Ch. D. 724. There a builder con-

tracted to erect a building by a certain time. There was

to be a forfeiture of 10^. per week for every week it

remained uncompleted after that date. Then various

other covenants and conditions were inserted, and, finally^

there was to be a forfeiture of 1,000/. as " liquidated

damages " if the builder failed to perform all the cove-

nants and conditions contained in the contract. There

was a failure to complete :

—

Held, that the 1,000/. was

a penalty.

In Wallis v. Smith, supra, Jessel, M.R., inclined to

limit the efiect of Re Newman to holding that the 1,000/.

being in one event made payable on failure to pay the 10/.

penalty, it must be considered a penalty in all events

within paragraph (1). In Willson v. Love, supra, however,

it was not so limited. And now it seems to be generally

accepted in its wider sense, as stated by Lord Watson in

Lord Elpldnstone v. Monkland Iron and Coal Co., supra.

It is to be noted this rule applies only when the for-

feiture is of a sum of money, not of specific property.

Where it is of specific property, the court will judge

whether the forfeiture is a penalty or not in respect to

each covenant to which it is annexed. Thus, it is the

T 2
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custom in lease to put in a fjeneral clause forfeiting the

lease on the breach of any of the covenants contained in

it, including the covenant to pay rent. The forfeiture here

in regard to the payment of rent will be treated in equity

as in the nature of a penalty, but in regard to the other

covenants and conditions as in the nature of liquidated

damages.

Paragraph (4),

In the words of Lord Esher, M.R., in Willson v. Loie

(supra), " A succession of judges have held that the use of

the term 'penalty' or 'liquidated' damages is not con-

clusive ; but no case, I think, declares that the term used

by the parties themselves is to be altogether disregarded
;

and I should say that where the parties themselves call

the sum made payable a 'penalty,' the onus lies on those

who seek to show that it is to be payable as ' liquidated
'

damages."

That the use of the term "penalty" or "liquidated

damages " is not conclusive is sufficiently evident from

the foregoing cases. Thus, in Ch/dehank Engineerimj

and Shipbuilding Co. v. Don Jose Ramos Yzquicrdo \)

Cast(nu'da (supra), where the forfeiture was held to be

liquidated damages, it was described in the contract as a

penalty, and in He Xcn-iitau (supra), where it was held to

be a })enalty, it was described in the contract as liquidated

damages.
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Art. CXVI.

—

Dctinition of a Moytijagc.

(1.) A mortgage for the purposes of this section

may be defined as an assurance of a proprietary

interest in land by a borrower (wlio is called the

mortgagor) to a lender (who is called the mortgagee)

made for the purpose of securing the repayment of

a loan (which is called the mortgage debt) and con-

ditioned expressly or impliedly to become absolute

on the failure of the borrower to repay the loan.

(2.) When the proprietary interest assured is

a legal interest the mortg;age is called a legal
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mortgage. When it is an equitable interest it is

called an equitable mortgage,

PAPiAGRAPH (1).

It is to be noted that the summary of the law contained

in this section is limited to mortgages of land, Mortgages

are also made of choses in possession, but the law as to

these is now contained in the Bills of Sale Acts, 1878 and

1882 (see Strahan's Law of Property, p. 218), and forms no

part of equit}'. Again there are mortgages of choses in

action. The law as to these seems to "Be^the same, so far as

applicable, as that relating to mortgages of land {Salt v.

Marquis of Xortliampton, [1892] A. C. 1) save that there

is no right of foreclosure (see infra, Art. CXVIIL), but

merely a right of sale on the mortgagee making default of

payment (Decerges v. Sandenuui, Clark cO Co., [1901] 1

Ch. 70).

In order that a transaction may amount to a mortgage

it must transfer J)0^he^ Igflder a j)roprietary interest in

the land. This is what distinguishes a mortgage from a

pledge . In a pledge only the possession _^^_the_,thing

"pledged passes. ' Alortgage (in Latin niortiiion vadium ;

in t'rench mart f/agc) in reality means a pledge, but pledges

(in the present sense of the word) of land, if they ever

existed, are now unknown. Pledges of chattels are, how-

ever, common enough. These are now, when tlie article

pledged is of small value, within the Pawnbrokers Act, 1872

(see Strahan's Law of Property, p. 218).

A mortgage must not merely transfca- a proprietary

interest, but it must transfer it as security for a loan.

This is what distinguishes a mortgage from a conditional

sale. The importance of this distinction will appear from

the note to the next Article.

A mortgage must also be an assurance conditioned to

become absolute on failure to pay the mortgage debt. It
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was this conditiou which gave equity the opportunity of

interfering. As was pointed out in dealing with Relief

against Forfeiture, the forfeiture of the mortgaged land on

the mortgagor's failure to pay a mere money debt was by

the rules of equity a forfeiture in the nature of a penally.

Equity therefore, in accordance with its principles, relieved

against it. This point, too, will be considered further in

the note to the next Article.

There are some mortgages which do not result in for-

ifeiture on failure to pay. As has been pointed out, mort-

gages of choses in action, or indeed of chosesin possession,

[only confer a right of sale. Sometimes there are mort-

gages of land made by way of power of sale which give rise

to no forfeiture. These are of too little importance to be

separately considered in a w^ork like this. For practical

purposes, when one speaks of a mortgage of land one always

means a mortgage of the nature described in the Article.

Paragkaph (2).

There may be many difl'erent legal interests in the same

plot of land, but there can be only one legal mortgage of

one legal interest—the one which transfers the legal title

to that legal interest. On the other hand there may be

many equitable mortgages of the same interest, legal or

equitable. Thus the owner of Blackacre may mortgage it

to A., then, subject to A.'s mortgage, to B., then, subject to

A.'s and B.'s mortgages, to C, and so on as long as he can

get anyone to lend him any money on it. The important

point to note is that as there can be only one legal mort-

gage, once a legal mortgage is given all those following it

must be equitable.

Equitable mortgages confer equitable interests in the

laud, and the rules set out in Arts. VII.—XIII. (supra)

apply to them equally with equitable interests arising

under trusts express or otherwise. It will not be necessary,

therefore, to say here anything as to the priority, ^c,
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between them. The only doctrine applying specifically to

equitable mortgages is that of tacking, which we will con-

sider when we come to deal with the restrictions on the

right to redeem {infra, p. 313).

Equitable mortgages may arise either because the mort-

gagor has only an equitable interest to transfer, as in the

case of the owner of Blackacre after he has given a legal

mortgage (supra), or as in the case of a cestui que trust

mortgaging his interest under the trust. They may also

arise owing to the form of assurance used in effecting the

mortgage being such as equity only recognises. To create

a legal mortgage of land a deed must be used, as nothing

else will transfer the legal title to an interest in land, how-

ever small (Strahan's Conveyancing, p. 27). But an e([uit-

able interest may be transferred by mere writing unsealed

{ibid., p. 33), or, when it does not arise under a trust, even

without writing (Strahan's Law of Property, p. 201J).

Thus a usual way of creating an equitable mortgage is by

depositing the title deeds of the i)roperty to be mortgaged

with the lender. This creates a good mortgage in equity

{Russel\. Iltoisd, (1783) 1 Bro. C. C. 269). In general

the incidents of these mortgages are the same—so far as

equity is concerned—with those created by deed, but it will

be observed that most of the powers given by the Con-

veyancing Act, 1881, &c., are conferred only on mortgagees

by deed (see infra, pp. 298—305).

For the form of an ordinary mortgage deed, see

Strahan's Conveyancing, pp. 228—231.

Art. CXVIT.—Thr l-'irsf Ksscntial Characteristic

of a Mortgage.

( 1. ) The first essential cluiracteristic of a inoitga<,^e

is the moi'tgagor's ri(jht f<> rrtJrrnn.
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(2.) By the mortgagor's right to redeem is meant

that a mortgagor, notwithstanding any condition or

stipulation to the contrary contained in the mort-

gage agreement, is entitled, on repaying the mortgage

debt with interest and costs, to call upon the mort-

gagee to retransfer to him the mortgaged interest

and to discharo-e him and it from all leo-al obligations

arisino; out of the mortsfaoe agreement.

(3.) The right to redeem is inchoate until the

time for repaying the mortgage debt, according to

the mortoaoe aoreement, arrives. It then becomes

complete. In a legal mortgage, if it is not exercised

immediately it becomes complete, it is lost at law

for ever. In a legal or equitable mortgage, if it is

not exercised immediately it becomes complete, it

continues in eciuit.y until it is determined in some

of the ways hereinafter stated.

PaRAGKAPHS (1) AND (2).

The principle stated here is usually summed up in the

maxim, " Once a mortgage always a mortgage." Vtj this

lis meant that once it is shown that a transfer of an interest

in property was intended as security for the repayment of

a debt, then no condition or stipulation introduced into the

transaction will be permitted to turn it into a conditional

sale (see note to paragraph (3) ) or otherwise prevent the

mortgagor from getting back his property free from obliga-

tion on his repaying the mortgage debt (see S(())iuel v.

Jarrah Timher and Wood Faving Corporation, [1904] A. C.

323 at p. 329). In the words of Lord Macnaghten in

Bradley v. Carritt ([1903] A. C. 253 at p. 261), " Equity

will not permit any device or contrivance designed or

calculated to prevent or impede redemption." Any such
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;
device or contrivance is called a clog on the right to

i redeem.

1 The following points should be noted with regard to

clogs :

—

I

(1.) The stipulation in order to come within it must

form part of the mortgage agreement. The ground on

which a court of equity held any stipulation giving the

mortgagee a greater right than the right to have his debt

repaid at the date fixed for redemption was based on the

view that mortgagor and mortgagee were not dealing on

•equal terms. The mortgagor was presumably in need of

• money : the mortgagee in possession of money. Therefore

the court interfered to protect the weaker party—as it often

did (see siipi-a, pp. 262 et seq.). Once, however, the mort-

gage is made the mortgagor has got the money he wants.

If he chooses subsequently by a new agreement to release

his right of redemption to the mortgagee, there arises no

ground of relief from such agreement {Reeve v. Lisle,

[1902] A. C. 461).

(2.) A stipulation postponing the right to redeem for a

reasonable time is no clog on the right of redemption.

The usual period fixed for repayment of the mortgaj^^e

debt is the first date upon which interest on the mortgage

debt becomes payable—that is, six months or three mouths

after the date of the mortgage. But not infrequently

there is a stipulation that the mortgagor shall not redeem

until a much later date. Such a stipulation, if reasonable,

is quite proper {Bifjgs v. Ilodd'niott, [1898] 2 Ch. 307).

(3.) A stipulation which gives the mortgagee during the

i continuance'of the mortgage a right to other advantages

than the mere payment of interest on the mortgage debt

;is not aclog on the right to redeem. Thus, where in the

'mortgage of a public-house there was a condition in the

mortgage deed that the mortgagor would buy the beer sold

on the mortgaged premises from the mortgagee durinj? the
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continuance of the mortgage, this condition was held good

{Biggs \. Hoddinott, [1898] 2 Ch. 307).

(4.) Any stipulation which gives a right to the mortgagee

against the mortgagor himself, or against the mortgaged

property a,fter the mortgagor has paid off the full mortgage

debt with interest and costs, i-^ a c-lo^- on the equity of

redemption. Thus, where a brewer advanced money on

mortgage fo a publican and there was a stipulation that

whether the mortgage debt was meanwhile paid off the

publican would continue for a certain period to buy his

beer for sale in the mortgaged inn from the brewer :

—

Held,

that after the mortgage debt was discharged the publican

was no longer bound by the stipulation (Noakes cC- Co.,

Limited v. Ilice, [1902] A. C. 24).

In that case the stipulation was intended to bind the

mortgaged property after the payment of the mortgage

debt. Formerly it was thought that if it was intended

only to impose an obligation on the mortgagee personally

after payment it would not be a clog {Santley v. Wilde,

[1899] 2 Ch. 474). This has now been held bad law in

Bradleg v. Carritt, [1903] A. C. 253. There a mortgagor

mortgaged property to a mortgagee, and in the mortgage

agreement it was stipulated that the mortgagor would

employ the mortgagee as broker to sell the tea of the

mortgagor's company during the continuance of the mort-

gage and after the mortgage debt was paid off, or if he did

not he would pay the mortgagor a commission on the tea

sold. After the mortgage debt was paid off the mortgagor

refused so to employ the mortgagee or to pay him commis-

sion :

—

Held, in action brought, that after redemption no

action lay on the covenant.

Moreover, it should be noted that even when the

collateral benefit given to the mortgagee determines with

the mortgage, the courts regard it with suspicion. IMt
is not reasonable thev will treat it as being induced by the
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oppression of the mortgagee (see supra, pp. 262 et seq.),

and will bold it voidable {James v. Kerr, [1889] 40

Cb. D. 449). !

(5.) Lastly, a stipulatiou giving tbe mortgagee a collateral

benefit^ven tbougb exercisable during tbe continuance

of tbe mortgage, is a clog if tbe effect of its exercise will

be to prevent tbe incboate rigbt to redeem ever becoming

complete. Tbus, in Samuel v. Jarrah Timber and IVood

Pdvinil Corporation, Limited ([1904] A. C. 323), a limited

company mortgaged some of its debenture stock to S.

Tbe mortgage debt was to be paid off at any time after

tbirty days' notice on eitber side. Tbe mortgage agree-

ment gave tbe mortgagee tbe rigbt to purcbase tbe mort-

gaged stock at 40 per cent, at any time witbin twelve

montbs. Witbin tbe twelve montbs and before any notice

to pay off tbe mortgage debt bad been given, tbe mortgagee

exercised bis option to purcbase tbe mortgaged stock :

—

Held, tbat tbe stipulation was void and tbe company was

entitled to redeem.

Paragraph (3).

Tbe rigbt to redeem is an essential cbaracteristic of a

mortgage—tbat is, a transaction cannot be a mortgage

wdtbout it. But a transaction may give a rigbt to redeem

and yet not be a mortgage. Tbus, a conditional sale gives

tbe vendor a rigbt to redeem, yet a conditional sale is not

a mortgage. Tbe difference between tbem is, tbat ajnojjt-

gage is based on a loan, a conditional sale upon a price.

Wberever tbe person to wbom tbe property is transferred

^
can sue tbe transferor for debt in case be fails to redeem,

*^^tbe transaction is a mortcaire.

As we sball see, tbe law did not distinguisb between

nun-tgages and conditional sales. In botb cases it re-

garded tbe transaction as an out-and-out conveyance,

subject to a condition to reconvey on payment of a certain

sum of money. Tbis condition, like all legal conditions,.
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had to be strictly observed. If it were not fulfilled by the

payment of the money on the day it was to be paid, the

right to redeem was gone for ever. Equity sharply distin-

guished. It refused to help the ven3or™on a conditional

sale. A vendor is just as well able to look after himself

as a purchaser, or is supposed to be till the contrary is

shown, and so it was assumed he had secured the fair price

of his property. Accordingly, if he did not re-purchase

it when he had a chance, the court held there was no

penalty. But a borrower is always regarded in equity as

bargaining with a lender on unequal terms. It is assumed,

therefore, that the amount he receives on the security of

his property is not its full value—an assumption generally

right. Accordingly to deprive him of his property for

failing to repay it on the precise day was not merely a

penalty in the technical sense, but a real injustice. On
this ground equity intervened, and held that the mortgagor

should have still a reasonable time after the legal forfeiture

to redeem his estate. The next rule shows the limitation

which is put on this continuance of the right to redeem.

Conditional sales are still occasionally made and are still

strictly enforced, provided it can be shown that they are

in fact sales and not in fact securities for repayment of

debts. As a rule, no questions now ever arise on this, as a

mortgage is always drafted in a form that clearly shows it

was inte"nded to be a mortgage. Where any such question

does arise, the points the court will consider in deciding

it are chiefly these : (a) Who paid the costs of the trans-

action ? The practice is that the grantor pays them where

the transaction is a mortgage, and the purchaser where

it is~a sale, (b) Did the grantee take possession imme-

diately ? In mortgages the grantee seldom takes immediate

/possession, in sales the purchaser usually does, (r) Did

'hhe grantee, when he took possession, keep accounts of rents

and profits ? In mortgages, the mortgagee in possession

must keep accounts, but, of course, in sales, the purchaser
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is anderjQO such obligation, (d) Was the consideration

given adequate as the price of the j^roperty or not '?

Though the right to redeem is inchoate until th£ time

fixed for the repayment of the mortgage debt arrives, yet i^,

tTie*niortgagee before that time brings an action for the

possession of the mortgaged land, the mortgagor is entitled

to redeem at once (see infra, p. 309). When no time is

fixed for the repayment—which rarely happens except when

the mortgage is by deposit of title deeds—the right to

redeem is complete from the first.

Akt. CXYIII.—llic Second Essential Characteristic

of a Mortgage.

(1.) The second essential characteristic of a mort-

gage is the mortgagee's right to foreclose.

(2.) By the mortgagee's right to foreclose is

meant that when the morto:aojor's riffht to redeem

has become complete, and he has failed to exercise

it, the mortgagee is entitled to apply to the Court

for an order directing^ the morto-ao^or to redeem

within a certain time, or in default be deprived for

ever of his riorht to do so.o

(3.) Such an order is called an order of fore-

closure.

"When equity decided not to permit the mortgaged

property to be forfeited merely because the mortgagor

failed punctually to repay the mortgage debt, it never

intended to deprive the mortgagee permanently of this

remedy. Accordingly it gave him the right to foreclose

described in the text, and so to appropriate to himself the
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mortgaged property towards the satisfaction of the mort-

gage debt.

Tliis right to foreclose is simply, then, the right to ask

the court to withdraw its relief against a forfeiture which is

created by the mortgage. Accordingly i^t^dojes not exist

where there is no forfeiture created by a transaction by way

of security for a debt. Thus, where a mortgage is made by

(way of sale

—

i.e., giving the mortgagee simply jDOwer to

sell in case the mortgagor makes default in payment— there

lis no right of foreclosure. Neither is there such a right in

jthe case of pledges, liens or mortgages of choses in action

'(see sivpra, p. 279). In all these cases, the right to redeem

continues until the property mortgaged or charged has

been actually sold to satisfy the debt.

Where, however, there is a forfeiture, no stipulation in

the mortgage deed can prevent the right to foreclose

arising upon default in payment, though the court now in

an action of foreclosure can, if it sees fit, direct a sale of

the mortgaged property instead (see infra, p. 319).
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Art. CXIX.—^Iort(ja(jcii at Lmc und in Eqiiitij.

(1.) At law, a leo;al mortgao-e being reo^arded as

a .sivle subject to a condition of repurchase, after tlie

niuH^age all that remains in the mortgagor is such

coiulition which carries with it no interest in the

lainl morttraged.

(li.) In i-quity, a legal equitable mortgage being

n-j^arded as a mere mode of securing a debt, after

tlie mortgage all the interest in the mortgaged land

remains in the mortgagor, subject to the mort-

tlebt, 'J'his interest is called his equil// of
' • /< inptmn.
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(o.) These two principles fix the rehitive posi-

tions of the mortgagor and mortgagee, so far as these

are not altered by agreement or statute.

Paragiuph (-2).

It was not until the middle of the eighteenth century

that it was finally decided what the nature of a mort^atror's

right in equity was. It was then held in Ca.shorne v.

Scarfe ((1737) 1 Atk. 603), that it was an equitahle estate

in the land just as much as the interest of a cestui (jue trust

uncler a declared trust. Indeed the mortgagee is a con-

structive trustee of the land for the mortgagor using that

terin m the wide sense (Art. YI., aiipra). AVhile the

mortgagor is left in the possession of the land this is of no

importance, but as soon as the mortgagee enters on the

land, it will he seen that many of the duties of an ordinary

trustee are immediately imposed upon him (see Art. CXXI,).

His position then, is that of a constructive trustee wiili a

beneficial interest in the trust property.

The equity of redemption being then an ordinary equitable

estate in the land, the rules laid down in Arts. TIL

—

XIV. (supra), apply to it.

Art. CXX.—rositioii of the MortijiKjor.

(1.) Where after a legal mortgage the mortgagor

remains in possession of the mortgaged land he is

tenant at will of it to the mortgagee if he has attorned

tenant, and tenant on sufferance if he has not so

attorned.

i(2.)

Though only a tenant of the mortgagee never-

theless the mortgagor in possession is entitled

—

(i.) To receive all the rents and profits of the land
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and keep the same for his own use without

in any way accounting for them to the

mortsfaoee,

(ii.) To sue for the possession of the mortgaged

land and for any rent or profit arising out of

it or for any injury done to it, in his own
name only, unless the cause of action arises

'

.J<v j
under a lease or contract made by him and

I another person jointly (Judicature Act, 1873,

s. 25 (5)).

(iii.) To commit waste on the mortgaged land

unless the land is so scanty a security for the

I
mortgage debt that the waste endangers it. '^

(iv. ) To grant leases of the mortgaged land, but

unless he has express or statutory powers so

to do such leases are not binding on the

mortcjagor.

Paragraph (1).

For the difference between tenancies at will and tenancies

on sufferance see Strahan's Law of Property, jjp. 98 and 99.

Mortgagors not unfrequently were made to attorn tenants
|

to the mortgagee at a rent equal to the interest on the

mortgage debt in order to give the latter the right of

distraint in case the interest fell into arrear. Now,

however, since there is usually an implied power (see

Art. CXXY.) , even in a legal mortgage, to appoint a receiver,

this is scarcely necessary. Where, however, there is no

attornment the mortgagor in possession is, as has been

said, merely a tenant on sufferance {Scobie v. Collins, [1895]

1 Q. B. B75). Attornment clauses are now seldom inserted

m mortgages, as unless the mortgage is registered under

the Bills of Sale Acts they are void.
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Paragraph ('2).

(ii.) Before the Judicature Act, 1873, the position of a

mortgagor in possession was this. As regards tenancies of

the mortgaged land which commenced before the mort-

gage, he could not sue without joining the mortgagor as

legal owner. He could distrain for arrears of rent, as the

court held he had an implied authority to do so. As
regards tenancies which commenced after the mortgage,

he could sue in his own name. The ground of the dis-

tinction was that the former tenants could deny his right

to sue, while the latter could not, without questioning his

title to create the tenancy—a thing which no tenant is

entitled to do. In the first case the tenant could say :

*' You were entitled to create the tenancy, but you have

since parted with your title." In the second case he could

only say :
" It is true you purported to make me a tenant,

but you had no title then to the land, which belonged, in

fact, to the mortgagee."

(iv.) Leases granted by a mortgagor in possession w'ere

Igood against himself as contracts between him and the

Messees. But as against the mortgagee, who was legal

^owner, they were not binding against him unless he was

Iparty to them. When the mortgagee took possession hei

was entitled to repudiate, without notice, leases to which 1

he was not a party (Gibbs v. Cndkshavk, (1873) 8 C. P. >

454), but if he did so and the lease was a beneficial one he

might be held responsible for the loss to the mortgaged

estate as loss arising through his own wilful default (see

next Article). If the mortgagee gives the tenant notice

to pay the rents to him, or accepts rent, then the tenant

becomes his tenant on a tenancy from year to year (Keith

V. R. Garcia d- Co., [1904] 1 Ch. 774).

u 2
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Art. CXXI.—Position of the Mortgagee.

The mortgagee's position after the execution of

-^ the mortgage may be summed up under the following-

heads :

—

(i.) Where the mortgage i^Je^al the mortgagee

may take possession of the mortgaged land

at ;iiiv time, but under ss. 219 and 220 of

the Common Law Procedure Act, 1852, if

he takes proceedings to obtain possession

the mortgagor may stay such proceedings by

paying him the mortgage del it with interest

and costs,

(ii.) If he takes possession of the mortgaged land

he .is __,bound to keep accounts of all the

rents and profits received by him and all the

outgoings paid by him, he must in such

accounts make allowance of an occupation

rent for any part of the mortgaged land

occupied by him, he is Jiable for all rents

and profits not actually received by him but

which he miolit have received but for his

wilful default, he is not entitled to commit

|\vaste unless the rents and profits oF the

mortgaged land are not sufficient to keep

down the interest on the mortgage debt, and

he is bound to keep the mortgaged land and

I

the buildings on it in repair so far as the

surplus rents and profits will allow.

(ui.) Formerly, where the mortgnged lands were

hci-itablc freeholds, on his death, whether he
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had taken possession or not, his interest in

them devolved on his heir or devisee, while

his interest in the morto-asre debt devolved

npon his personal representatives. Now by

s. 30 of the Conveyancing Act, 1881, his

interest in the land whatever its tenure

devolves to his persomil^repxesentatiyes as

if it were a chattel real. An exception to

s. 30 is made by s. 45 of the Copyhold Act,

1887, which enacts that that section shall not

extend to land of copyhold or customary

tenure.

(i.) There are two ways in which the legal right of the

mortgagee as owner of the mortgaged land to take posses-

sion may be restricted. The first is by a covenant by the

mortgagee in the mortgage deed not to take possession

1 until default in paying the interest or principal of the debt.

This at common law does not prevent the mortgagee

bringing an action of ejectment, since it confers no interest

in the land upon the mortgagor so as to entitle him to

possession as against the mortgagee. If the mortgagee

disregards it the mortgagor's remedy is an action for

damages for breach of covenant. But equity, where there

is such a covenant, would restrain the ejectment (Green v.

Burns, (1879) 6 L. 11. Ir. 173). In the second place, the

mori^agee may demise the mortgaged land to the mort-

gagor for a term at a rent equal to the interest of the mort-

gage debt. Here the mortgagor has an interest in the

mortgaged land as lessee, and accordingly the mortgagee

cannot oust him except in accordance with the terms of

the lease.

(ii.) A mortgagee is held to have taken possession when

he has done some act which practically deprives the

mortgagor of the management or control of the mortgaged
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property, ex. gr., by giving the tenants of the mortgaged

land notice to pay their rents to him {Heales v. McMurray

,

(185G) 23 Beav. 401). And taking possession of the

mortgaged property is Hke accepting trust property

:

having once taken the step the niortgagee cannot abandon

possession at his pleasure, but must be relieved of it b}-

the court {County of Gloucester Bank v. Rudry Merthyr

Colliery Co., [1895] 1 Ch. 629). Once in possession, he is

liable not merely for all the rents and profits he actually

receives, but, again like a trustee, for all he might have

received but for his own wilful fault (Noyes v. Pollock,

(1886) 32 Ch. D. 53). At law he can commit waste or

grant leases like any other legal owner, but ecmity will

restrain him from so doing unless in the case of waste his

security is deficient (Millett x.Darey, (1862) 31 Beav.

470). After satisfying the outgoings of the estate, and

keeping down the interest on his mortgage, he is bound to

effect all necessary repairs so far as the surplus income will

permit. If he spends money of his own on permanent

improvements, he is not entitled to charge these against

the mortgagor. His sole right is that in taking accounts

he will be entitled to claim for the expenditure so far as it -

has enhanced the value of the land (Henderson v. Astwood,. f
[1894] A. C. 150j.

Xot merely is the mortgagee who takes possession bound

to do all these duties without remuneration, but by taking

possession he makes himself liable upon any onerous cove-

nants affecting the land. These are very often extremely

burdensome, especially in the case of leaseholds. The I
remedy by taking possession is, therefore, a double-edged Ij

one. To prevent a mortgagee being driven to it, it became *!

customary to insert in mortgage deeds a power enabhng
the mortgagee to appoint a receiver of the rents and profits

of the laud who would be the mortgagor's agent, and be

paid by commission for his work. The office of receiver

was an invention of equity, by means of which it secured a
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remedy to equitable mortgagees wlio, having no legal title,

could not obtain possession of the land. As we shall see,

now, by the Conveyancing Act, 1881, power to appoint a

receiver is implied in all mortgages by deed unless a

contrary intention appears.

In the case of leaseholds where the mortgage is made

by way of assignment, the mortgagee becomes liable under

the covenants of the lease without taking possession. To
prevent this, it is now usual to make such mortgages by

way of sab-demise, thus preventing privity arising between

the lessor and the mortgagee of the lease, and so freeing

the mortgagee of liability under the covenants till he

chooses to take possession.

Though the mortgagee in possession is, in a sense, a

constructive trustee for the mortgagor, yet he is not an

express trustee, and if he remains twelve years in pos-

session without acknowledging the mortgagor's title, the

latter is barred under the Real Property Limitation Act,

1874, s. 7.

Art. CXXII.—Mortijagee' s Versonal Remedy

against the Mortgagor.

(1.) As a mortgage is merely a security for a '^^^^

loan, then, unless the mortgagee has expressly agreed

not to hold the mortgag^ personally liable, on

the loan becoming repayable the mortgagee can

sue the mortgagor for its recovery independent of

the morto-aoe.

\ (2.) Where the mortgage deed contains na^
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covenant for the repayment of the . mortgage debt,

the mortgage debt is a simple contract debt, and, as

such, may be barred in six yeai's' non-claim after it

becomes payable. Where the_inortgtige_^eed does

contain a covenant for repayment, it is a sptrialry

debt, and, as such, barrabl^^only after twenty years'

non-claim. If, however, the mortgagee's rights as

respects the mortgaged land have been barred by

twelve years' non-claim under the Keal Property

Limitation Act, 1874, s. 8, then he will not^Jje

all()\ve«l to iccoNcr the mortgage debt by an action

on the covenant. ' * ^iydf»^

(3.) An action for recoverino- the mortsraoe debt i

either in simple contract or on the covenant in nc

i
way prejudices the mortgagee's right to foreclose oij

to secure repayment in any other mode. It may b^

resaFTedrio previous to or simultaneously with these]

other remedies, but ifjfesorted to after a decree foi

foreclosure it will have the effect of reopening'

the foreclosure, and if the mortQ-aoee is not in a

position to restore the mortgaged lands, it will be

estopped.

Paragraphs (1) and (2).

By s. 8 of the Real Property Limitation Act, 1874, the

remedy by action for money secured on land is barred by

the lapse of tAvelve years since the last payment of interest

or principal or the last written acknowledgment of the debt.

The remedy on a covenant—that is, a contract under seal

—

continues for twenty years. But since the remedy in the

case of a mortgage is primarily against the laud, when it is

barred by the statute as against the land the court holds that

the personal remedy on the covenant is barred also (Sutton
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v. Sutton, 22 Ch. D, 511 ; and see Charter v. Watson,

[1899] 1 Ch. 175).

Paragraph (3).

The three remedies of a mortgagee are (1) forec-losure,

(2) action on the covenant, (3) sale of the mortgaged

estate. These three are concurrent, not alternative reme-

dies. The exercise of one of them sometimes renders

another impossible. Thus, if the mortgagee sells the

mortgaged property, of course he cannot afterwards fore-

close the mortgagor's equity of redemption. That went

when the mortgagee exercised his power of sale, and for this

reason it was once argued that the existence of an express

j)Ower of sale in a mortgage deed was inconsistent with the

right of foreclosure. The Conveyancing Act, 1881, s. 20 (5),

expressly provides that the power of sale implied by it

shall not prejudice the right of foreclosure. Subject to

this all remedies may be utilised at the same time. Thus

a mortgagee may claim in the same writ foreclosure and

judgment on the covenant {Dymond v. Croft, (1876) 3

Ch. D. 512). Or he may sue on the covenant and fore-

close for the unsatisfied balance of his debt (liudge v.

Richens, (1873) 8 C. P. 358). But if he forecloses and

afterwards parts with the property, he cannot then sue

on~fhe covenant, since if he recovered judgment on the

covenant he could not restore the mortgaged property on

the mortgagor paying the mortgage debt. And on his

obtaining a decree nisi for foreclosure, he cannot sell under

[a power of sale without the consent of the court {Stevens v.

^Theatres, Limited, [1903] 1 Ch. 857).
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Akt. CXXIII.—Express (lud hupl'ud Incidents

of Mortgages.

Subject to the mortgagor's right to redeem and

the mortgagee's right to foreclose, any other inci-

dents in addition to those above mentioned may be

attached to a mortgage by express agreement be- I

tween the mortgagor and mortgao-ee. Those which I

formerly it was customary so to attach are now

generally implied under the provisions of the Con-

veyancing Act, 1881, in all mortgages executed since

31st December, 1881.

Akt. ('XX1\.—Implied Incidents icliere Mortgage is

or is not hg Deed.

(l.j AVhether the ffloi'tgage_is made jjy deed or

not, under s. 18 of the Conveyancing Act, 1881, a

mortgagor or mortgagee in possession is entitled to

make the following leaseSj,^which shall, when mad*-

by the mortgagor, be I binding, on the mortgagee,

and when made by the mortgagee shall be binding

on the mortgagor and prior mortgagees:

—

|

i(i.)
An agricultural or occupation lease for any

term not exceeding twenty-one years ; and

(ii.) A Ijuilding lease for any term not exceeding

I ninety-nine years.

(2.) Every such lease is to be made at the best rent

reasonably obtainable, and to take effect in possession

not hitcr than twelve months after its date ; and
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building leases are to be in consideration of the

lessee having erected or agreeing to erect or repair

buildings within five years, and having executed or

agreeing to execute within that time an improve-

ment on the land, and a pepper-corn rent may be

reserved in such lease during the first five years.

(^•) This power does not enable a lease to be

granted which the mortgagor could not have granted

had he not mortgaged his land, and it is implied

only if and in so far as no contrary intention is

expressed in the mortgage deed, or otherwise, in

writin o-.

t

Art. CXXY.—Implied Incidents ivhere the Mortgage

is hij Deed.

(1.) Where the mortgage is made by deed under

s. 19 of the Conveyancing Act, a mortgagee has

the following powers to the like extent as if they

had been in terms conferred by the mortgage deed

and not further :

—

(i.) A power to sell the mortgaged propert}' or

any part of it, either subject to prior charges

or not by public auction or private contract.

J
(ii.) Apower to insure and keep insured against

I

fire ^y insurable property forming part of

I the mortgaged property, and to add the

1 premiums paid to his mortgage debt.
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(iii. ) A power when the mortgage debt becomes

jiayiible to appoint a receiver of the income

1 of the mortgaged property, or any part of it.

( (iv. ) A power when in possession to cut timber

I ripe for cutting, and not planted for orna-

mental purposes, or to contract for sucli

I
cutting to be completed within twelve

months at most from tlie making of the

contract.

(2.) These powers are implied only in so far as

no contrary intention is expressed in the mortgage

deed, and may be varied or extended by such deed.

Art. CXXA''!.—Implied Foicer of Sale.

(1.) The power of sale referred to in the preceding

article cannot be exercised by the mortgagee

unless :

—

^

(i.) The mortgage debt lias become payable and

notice requiring payment has been given to

the mortgagor, and he has made default in

payment for at least three months ; or

(ii.) Some interest under the mortgage is in arrear

and unpaidfor two months after becoming

due ; or

(iii.). 'i'licie has been a_ breach of some covenant

in the mortgage deed by the mortgagor otlier

tliau that for the payment of the mortgage

deht or interest.
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(2.) The mortgagee on sale can convey by deed

to the purchaser the interest mortgaged, discharged

of all other interests ranking after his mortgage.

(3.) The sale caimot be impeached on the ground

that no case has arisen which authorises the

mortgagee to exercise his power of sale. If he has

improperly exercised it, the mortgagor's remedy is

an action for damagfes aojainst him.

(4.) The purchase money received by the mort-

gagee is to be applied to the following purposes and

in the folio wing order :

—

arge of prior incumbrances i^if any)

the sale is not made subject.

1 (i.) In di sella

I to which

1 (ii.) In payment of the costs of the sale.

(iii.) In discharge of the mortgagee's own debt

and any interest due upon it.

The balance he is to hold in trust for the person

entitled to the mortgaged property or authorised to

give receipts for the proceeds of the sale thereof.

(5.) As soon as the power of sale becomes

exercisable, the mortgagee may demand and recover

from any person save a mortgagee entitled in

priority to him all the documents of title which a

purchaser could demand and recover from him.

(6.) The mortgagee's receipt for the purchase

money is a complete discharge to the purchaser, who

is not concerned to inquire whetlier any money is.
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owing on the mortgage or not (ss. 20, 21 and 22,

Conveyancing Act, 1881).

The following points are to be remembered in connection

with a power of sale :— (1.) The power is conferred upon

the mortgagee for his own benefit. He accordingly in*

\
exercising it is under no obligation to consult the interests

of the mortgagor. Thus, for example, it is no impeach-

ment of its exercise to show that he sold at a bad season,

and that had he held his hand for a time he might have

secured a better price (Farrar v. Farrars, Limited, (1888)

40 Ch. 1). 395 ; and see Xutt v. Eastoii, [1900] 1 Ch. 29).

Provided he acts honestly he is not liable for any loss

resulting from its exercise {Kennedy v. De Trafford, [1897]

A. C. 427). (2.) In exercising it he is to this extent a

trustee that he cannot buy from himself. This principle

has been carried very far in the case of Hodson v. Deaii-<

([1903] 2 Ch. 647). There a building society which was

mortgagee of a property sold it by auction under its powtr

of sale. An officer of the society who had probably fixed

the reserved price and instructed the auctioneer, attended

the sale and bought it for himself. The sale was at a

small undervalue :

—

Held, that it was invalid. (3.) Amere
general power of attorney does not entitle the agent of the

mortgagee to exercise the power to sell {Re Doicson and

Jenkins's Contraet, [1904] 2 Ch. 219). (4.) He is a truste,

of the surplus of the purchase money for the persons

entitled thereto. If he has no notice of incumbrances

subsequent to his own he is entitled like any other trustee

I

(see supra, p. 103), to assume that the mortgagor has

i not alienated his equity of redemption, and to pay over

I

the surplus to him {Thome v. Head and Marsh, [1895]

A. C. 495).
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Art. CXXVII.—Implied Poiccr to Insure.

( 1 .) The power to insure referred to in Art. CXXV.,

does not arise

—

(i.) Where there is covenant to insure in the

morto'acre deed and the morto-ao-or haso o o o
insured in accordance with it.

(ii.) Where there is no such covenant and the

mortgagor has insured to the extent the

mortgagee is entitled to insure under the

power.

(2.j The mortgagee is entitled to insure under the

power only to the extent of two-thirds of the value

of the insured property.

(3.) All money received under the insurance,

whether made under the mortffas^e deed or under

the power, is at the option of the mortgagee in

restoring the insured propert}' or (subject to any

oBIigation to the contrary) in repaying the mortgage

debt (s. 23, Conveyancing Act, 1881).

x\rt. CXXYIII.—I'oicer to Appoint a Ucceicer.

(1.) The appointment, position and duties of a

receiver referred to in Art. CXXV., are regulated

by the following rules :

—

_ (i.) He cannot be appointed until the mortgagee's

I
power of sale referred to in the same Article

1 . has become exercisable.
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(ii. ) He though appointed by the mortgagee is

I deemed to be the agent of the mortgagor.

(iii.) He is entitled to recover the income of the

mortgaged property in the name of either

the mortgagor or mortoaoee.

(iv.) Any person paying him income is not con-

cerned to inquire whether any case has

happened to authorise the receiver to act.

'

( V. ) He must be appointed in Avritiug under the

hand of the mortgagee, and he may be

removed and a new receiver appointed in

the same way.

(\i. ) He is entitled to keep out of the income com-

mission at such rate, not exceeding five per

cent., as is specified in the instrument

appointing him, or, if no rate is so specified,

then at the rate of five per cent., or at a

higher rate if allowed by the Court.

(2) Income paid tp the receiver shall 1^® apj|jHed

liy liini to the following purposes :

—

(i. ) In discharoje of outffoinos of the mortsjaged

property.

(ii.) In keeping down all annual or other pay-

ments, and interest on all principal sums7

having priority to the mortgage in right of

which he is appointed.

(iii.) In payment of his own commission, premiums
of insurance properly payable under the
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mortgage deed and of costs of necessary or

' proper repairs directed in writing by the

morto-aofee.

/ (iv.) In payment of the interest on the mortgage

I debt of the mortgagee appointing him.

The balance he is to hand over to the person who,

but for the possession of the receiver, would be

entitled to the income of the mortgaged property,

or who is otherwise entitled to that property

(s, 24, Conveyancing Act, 1881).

A later or puisne mortgagee is not entitled to appoint

a receiver unless the prior mortgagee does not wish to do

so, or unless the puisne mortgagee is prepared to redeem

the prior mortgagee. Even when a puisne mortgagee has

appointed a receiver, if the prior mortgagee demands

possession he is entitled to it and to all the rents received

by the receiver after notice of the demand {Preston v.

funhriclge Wells Oinra House, Limited, [1903] 2 Ch.

323) ; and see the position of a receiver appointed under

the above implied power considered by KeivEWICH, J., in

White v. Metcalfe, [1903] 2 Ch. 567).



( :m )

CHAPTEK III.

EIGHT TO REDEEM.
ARTICLE PAGE

CXXTS..—Extent of the right to redeem - - - - 306

CXXX.

—

Conditions of redemption _ . - _ ;309

CXXXI.

—

Interest and costs paiiahle on redempi Ion - - 310

CXXXII.

—

Tacking mortgages - - - - - - 313

CXXXIII.

—

Coiisolidation of mortgages - - - - 314

CXXXIV.

—

Reconveyance on redemjdion _ - _ _ 3l()

Art. CXXIX.—Extent of the Bujlit to Eedeem.

(1.) Any person who has any interest in the equity

of redemption of the whole or any part of the pro-'

perty included in a mortgage is entitled to redeem

the whole of such property.

(2.) A person will be deemed to have an interest

in the equity of redemption where he is liable to

be and is sued for any part of the mortgage debt or

interest due upon it.

(3.) Where there are two or more persons inte-

rested in the equity of redemption, the right to

redeem will he exercisable by them successively in

the order of time in which their different interests

arose, or, where the same interest is enjoyed by them

in succession, in tlie order in which it vests in them.

(4.) Where the person seeking redemption is a

puisne mortgagee, he is entitled to redeem the prior

mortorao-es if more than one, only in the order in

whicli^they precede his mortgage.
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(5.) By s. 25 (1) of the Conveyancing Act,

1881, any person entitled to redeem mortgaged

property may have judgment for sa;le instead of

redemption. The court may order a sale without

deciding the priorities of different mortgagees, and

it may give the conduct of the sale to any

defendant.

Paragraph (1).

By an interest in the equity of redemption is meant an

interest binding on its owner, the mortgagor, whether such

interest is or is not binding also on the mortgagee. Thus,

in Tain v. Timner ( (1888) 39 Ch. D. 457) a mortgagor in

possession prior to the Conveyancing Act, 1881, agreed in

writing to grant a lease. The mortgagee did not join

in the agreement. It was therefore not binding against

him. It was, however, binding against the mortgagor :

—

Held, that the intended lessee was entitled to redeem. In

the words of Cotton, L.J. (at p. 465), " The interest

which he got " (under the agreement) " from the mortgagor

makes him to a certain extent an assignee of the equity of

redemption, and therefore entitled to all the rights which

appertain to the owner for the time being, however small

his interest in the equity of redemption may be with

regard to duration of time." If, however, the agreement

had not been binding on the mortgagor—as, for instance,

if it had been an option to purchase not founded on value

—

the party to it would take no interest in the equity of

redemption, and would not be entitled to redeem {Pearce

V. Morris, (1869) 5 Ch. 227).

The person to be entitled to redeem need not be inte-

rested in the equity of redemption of the whole property.

If he is interested in the equity of redemption of any part

of it he may redeem the whole. Of course, he redeems

subject to the equities of all other persons interested (see

X 2



308 BOOK II.—EQUITABLE RIGHTS.

per Cotton, L.J., iu Tarn v. Turner, (1888) 39 Cb. D. 457

at p. 466).

Paragraph (2).

The most ordinary case of this is that of a mortorasror

who, after he has sold his equity of redemption, is sued

upon the covenant for the mortgage debt. He is entitled

to redeem on payment of the debt and have the mortgaged

property reconveyed to him subject to such equity of

redemption as may be subsisting in any other person,

as, for instance, his assignee of the equity (Kinnaird v.

Trollopc, (1888) 39 Ch. D. 636 at p. 647)."

Paragraphs (3) and (4).

Thus, if Blackacre is mortgaged to A., then to B., and

afterwards to C, B. is entitled to redeem before C. and

C. before the mortgagor. Again, if Whiteacre is mort-

gaged by X. to Y., and afterwards X.'s equity of redemption

is settled on F. for life and then on G., F. is entitled to

redeem before G. Again, in the case of Blackacre (supra),

if B. refused to redeem, and C. wished to do so, he must

redeem B.'s mortgage before he is entitled to redeem A.'s.

This rule should be read in connection with that as to

foreclosure (see Art. CXXXY., infra). Together they con-

stitute the rule that a mortgagee must " redeem up and

foreclose down."

Paragraph (5).

The advantage of selling without settling the priorities

between the various incumbrances of the same property

may be shown by an example. Take the case of Blackacre,

supra. Say A.'s mortgage's priority is undisputed, but

there is a dispute as to whether B. or C.'s mortgage is to

rank next to his. If on the sale of J^lackacre the proceeds

are sufficient only to pay the expenses of sale and the

debt due to A., this dispute ceases to be of importance,

and the cost of settling it is avoided by selling without
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deciding that dispute (see General Credit, etc. Co. v.

Glegg, (1883) 22 Ch. D. 549).

Art. CXXX.—Conditions of Redemption,

(1.) If the right to redeem is exercised on the

precise day fixed in the mortgage for the repayment

of the mortgage de])t, the redemption may be

claimed without notice. If, however, such day is

past, then the person wishing to redeem must give

the mortgagee six months' notice of his intention

to redeem, or tender six m.Qnths' interest over what

Us due on the mortgage in lieu of such notice, unli .-s

(i.) the mortgagee himself chxims repayment, or

(ii.) the mortgage is made by deposit of title deeds.

(2.) On redemption the person redeeming must

pay the mortgage debt with interest and costs, as

detefmint'd by the principles stated in the next

Article.

(3.) Where another mortgage or advance has

become tacked to or consolidated v/ith the mortoao-e— O O
relating to the property which it is desired to redeem,

this mortgage or advance must also be discharged

before redemption of the property contained in the

oriffinal mortsfao-e can he claimed.

Paragraph (1).

If the mortgagor repays the mortgage debt on the day

fixed for repayment, he exercises his legal right under the

mortgage, and is entitled to an immediate reconveyance

of the mortgaged property. If he does not do so his legal
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right to redeem is gone, and he must appeal to equity to

assist him to get the mortgaged property back. P]quity

will assist him only on terms of his doing equity. One of

these terms is that he should give the mortgagee reason-

able notice of his intention of repaying the debt in order

to afford the mortgagee time to find another investment

for his money. If, however, the mortgagor demands re-

payment he is entitled to repay at once (Smith v. Smitli,

[1891] 3 Ch. 550), and the mortgagee is not entitled, once

he has demanded payment, to Avithdraw the demand and

claim notice {Santley v. Wilde, [1899] 2 Ch. 474). Enter-

ing into possession of the mortgaged land is a demand for

repayment {Bovill v. Endle, [1896] 1 Ch. 648).

In the case of a mortgage by deposit, where the accom-

panying memorandum (if any) does not otherwise provide,

the mortgagor may redeem at any time {Fitzgerald's

Trustees v. Mellersh, [1892] 1 Cb. 385). This is because

such mortgages are made merely for temporary purposes

—for instance, with a banker to secure the depositor's

overdraft—and are not taken by the mortgagee as an

investment {ibid,}.

Art. CXXXI.—Intcn'st and Costs Payable on

Redemption.

Upou redemption interest and costs will be given

to the mortgagee upon the following principles :

—

(I.) As to interest

—

(i.) AVhere the rate of interest is fixed by the

mortfT-ao-e aoreement, all arrears of interest at

that rate.

(ii.) Where no rate of interest is fixed by the

mortfi^afice agreement, interest at the rate
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of four per cent, per anniTm ; and where

tlie rate is fixed only up to the time

agreed for repayment of the mortgage debt,

interest after such date at the fixed rate,

provided it does not exceed five per cent,

per annum.

(iii) Even where the mortgagee has taken pos-

session, and his accounts under Art. GXXI.

show that he has each year received more net

income than was sufficient to pay the interest

on the mortgage debt, he will still be allowed

interest upon the whole amount of the

mortgage debt until the debt is wholly paid

off, unless (a) he took possession before any

interest on the debt was in arrear, or {h} the

niortsao-e aarreement shows thai it was in-

[tended that he should accept repayment

A
.^ j

piecemeal.

Where, the sur^^lus of income over interest is

deducted each year from the amount of the

mortgage debt, leaving the balance only bear-

ing interest, the account is said to be taken with

amiual^ rests.

(2.) As to costs

—

The mortoagee will be allowed all costs incurred

in perfecting, maintaining, and realising his security,

and, if he takes possession, all charges and expenses

reasonably incurred in collecting the income and

managing the property ; and, if a solicitor, he can

charge for personal services, where the work done is

such as he would have been entitled to charge

A'
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aoaiiist the mortoraoror luid he retained another

solicitor to do it.

Paragraph (1).

(i.) When a mortgagor claims redemption the court

will grant it only on the terms that he pays all arrears of

interest, notwithstanding that s. 42 of the Real Property

Limitation Act, 1833, makes only six years' arrears of

interest recoverable {Dingle v. Coppcn, [1899] 1 Ch. 72^5

;

approved by the Court of Appeal in lie Lloyd, Lloyd v.

Lloj/d, [1903] 1 Ch. 385). The same rule applies where

the mortgaged propert}^ has been sold and the mortgagor

c\&im.sthe suYTplns-proceeds (Re Lloyd, Lloydv. Lloyd , sujJi'a),

or in any other case where the mortgagor has to claim the

aid of equity to obtain relief. This rule is based, not on

the legal rights of the parties, but on the principle just

mentioned—that he who seeks equity must do equity.

As we shall see, when the mortgagee claims his legal

rights the rule does not apply {infra, p. 318).

It must be remembered that if the rate of interest fixed

is to be increased on failure to pay punctually, the increase

is held to be in nature of a penalty, and equity will allow

only the rate payable on punctual })ayment.

(ii.) The ground ui)on which interest is in these cases

allowed is not very definitely fixed. Probably the true

ground is that he who seeks equity must do equity (BootJi

V. Leycestcr, (1838) 3 My. & Cr. 459). Some judges,

however, have put it on implied contract (see He Kerr's

Policy, (1809) 8 Eq. 331). As to the case where interest

is fixed only up to the time for repayment, it may be put

on the same ground, or it may be justified as damages for

failure to repay the mortgage debt at the proper dati

under Lord Tenterdcn's Act, 1838, s. 28.

J

(iii.) It is a rule that a mortgagee is not bound to take

I the repayment of his debt piecemeal. Accordingly when he
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takes possession bis accounts are kept simply by entering

receipts to bis debit and interest and outjifoings to bis

credit. Tbese are not made up until redemption is

claimed. Tben debits and credits are eacb added up, and

tbe surplus of receipts over outgoings and interest is

deducted from tbe amount of tbe mortgage debt.

If, bowever, be bas agreed to accept payment piecemeal,

or bas taken possession before tbere is any arrears of

interest, tbe accounts are not balanced merely upon

redemption, but at tbe end of eacb year. Tbe surplus of

receipts is tben deducted from tbe mortgage debt, and

interest bencefortb is payable only on wbat remains of it.

Even if tbe receipts are not confined merely to tbe

ordinary income of tbe mortgaged property, but are

increased by tbe sale of part of it, tliis will not be enougb

to entitle tbe mortgagor to a rest as to tbe ordinary income

{Wiigleijy. Gill, [1905] 1 Cb. 241 ; Ainsworth v. Wilding,

[1905] 1 Cb. 435).

Pakagraph (2).

Costs incurred in negotiating for tbe loan cannot be

added to tbe mortgage debt (Wales v. Carr, [1902] 1 Cb.

860) ; but tbe costs of tbe mortgage deed, Avbere tbe mort-

gagor bas given a promise to make one if required, tbe

costs of protecting tbe security, and costs of redemption or

foreclosure action can be so added {Re New Zealand Mid-

land Railicaij Co., [1901] 2 Cb. 357 ; and see {National Pro-

vincial Bank of England v. (ianies, (1886) 31 Cb. D. 582.

And as to expenses of mauageuieut, see per Farwell, J., in

Poivell V. Brodhurst, [1901] 2 Cb. at p. 167).

Art. GXKXll-—Tad-in</ MovUjiujcs.

Where there is a legal mortgage subsisting, and

a subsequent equitable mortgagee advances money
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upon the mortgaged property without notice of any

preceding equitable mortgage, sucii mortgagee, if he

lias or afterwards acquires the legal mortgage, will be

entitled to the same priority for his equitable as he

has for his legal mortgage. The equitable mortgage

is said then to be tacked to the leoal mortgaoce.

This doctrine of tacking, as it is usually called, is often

discussed as if it were a doctrine applicable only to

mortgages. It, however, applies to equitable interests, in

whatever way they arise, and has been already sufficiently

treated in connection with equitable interests generally

[Htipra, pp. 19 et seq.). It is here mentioned only for the

purpose of reminding the reader of its peculiar application

to mortgages.

Sometimes a mortgagee takes a legal mortgage to secure,

not merely the loan made at the date of the mortgage, but

subsequent advances. In this connection it is always to

be remembered that the right to tack is based on the

subsequent mortgagee having no notice of an intervening

equity at the time he advanced his money. If he has

such notice he cannot tack against the intervening equity,

whatever may be his agreement with the mortgagor as to

further advances. That agreement is rendered void by

the mortgagor's accepting a loan on the security of the

hind from another person than the mortgagor (IVcst v.

iniUams, [1899] 1 Ch. 182).

Art. CXXXIIL—Coiisoliihitidii of Mortfidj/r's.

Wliere two or more mortgages made by the same

mortgagor, Ijut afiectiiig different properties, are or

become vested in one mortf]^a<Tee, such mortj^aofee will
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he entitled, as against the mortgagor and liis assigns

and subsequent mortgagees, to consolidate such

mortgages into one mortgage for the aggregate of

tlie different mortgage debts upon the aggregate of

the different properties. Provided

—

(i.) One of such mortgages contain a clause per-

mitting such consolidation
;

(ii.) The times fixed for the repayment of the

different mortgage debts has expired

;

(iii.) The mortgagor has not assigned his equity

of redemption under the mortgages before

tlie tiine for repayment has expired.

Formerly the right to consolidate mortgages made by

the same mortgagor, but affecting different properties, was

unlimited, unless the mortgage instruments contained

V'clause forbidding consolidation. This rule has been

reversed by s. 17 of the Conveyancing Act, 1881, which

enacts that where the mortgages or one of them are or is

made after the commencement of the Act, there is to

be no right of consolidation unless a contrary intention

appears.

(i.) The contrary intention may appear only in one of

the various mortgages. Thus, in Re Salnion, Ex parte tlie

Trustee ([1903] 1 K. B. 147) a mortgagor mortgaged

Blackacre to A. Afterwards he again mortgaged it to

I
B. Afterwards he again mortgaged it and some other

' property to C. The mortgage to A. alone contained a

clause permitting consolidation. On the bankruptcy of

the mortgagor, B. took transfers of A.'s and C.'s mort-

gages :

—

Held, that the C. mortgage could not be redeemed

by the mortgagor's trustee in bankruptcy without his also

redeeming the mortgages A. and B.
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Where a mortgagor by deposit has agreed to execute a

legal mortgage ^Yhell required, a clause permitting con-

solidation is not a usual condition which the mortgagee

is entitled to have inserted in the legal mortgage when

that is made {Fanner v. Pitt, [1902] 1 Ch. 954).

(ii.) and (iii.) It was held in Plcdf/r v. White ([1896]

A. C. 187) that no question of consolidation could arise

until the times fixed for repayment in both the mortgages

had expired. Till then the mortgagor has a legal right

to redeem at the time fixed for repayment : after that he

can redeem only on what equity regards as fair terms.

And if before that time the mortgagor parts with the

equity of redemption in one of the properties, the mort-

gagee cannot afterwards consolidate against the assignee

' (Mintei- V. Can; [1894] 3 Ch. 498).

Art. CXXXIY.—Hccouvciiance on Bt'dnuption.

On redemption the mortgagor is entitled iu

e(|uity to require the mortgagee to reconvey to

])im the mortgaged property and to return al] tlu-

title deeds liaiided over to him. By s. 15 of the

( 'onveyaneiiig Act, 1881, as amended l»y s. 12 of

the Conveyancing Act, 1882, instead of a recon-

veyance he, or in priority to him any incambrancer,

may require tlie mortgagor to recoDvey to a third

person. As between ditferent incumbrancers, the

requisition of the one who is prior in time prevails

over the requisitions of tlie others.

This enactment was intended to facilitate the transfer

of mortgages where the mortgagee wanted his debt

repaid and the mortgagor was not himself in a position

to repay it.
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CHAi'TEll IV.

RIGHT TO FORECLOSE.
AKTICLI::. PAGI-:

CXXXV.—^.r^ewf of the rIf/Jd to forerlosi' - - - 317

CXXXVI.

—

Interest allowed on foreclosure - - - 317

C^^KVII.—Jurisdiction of court to order a sale - - 31{>

CXXX^TII.

—

When foreclosure is complete - - - - 3l<>

Art. CXXXV.—Extent of the lliglit to Foreclose.

A mortgagee can foreclose the mortgagor's equity

of redemption without redeeming mortgages (if

any) prior, but not without foreclosing all mortgages

subsequent to his own.

This rule, taken in conjunction with the one stated in

Art. CXXIX(3), (4) {supra), is commonly summed up in

the maxim. " redeem up, foreclose down." Thus, say A.

\ mortgages Blackacre first to B., then to C, then to D.,

and finally to E. If D. wishes to redeem B.'s mortgage

he must also offer to redeem C, though he can if he

chooses redeem C.'s without redeeming B. Again, if D.

wishes to foreclose A.'s right of redemption, be must also

foreclose E.'s right as mortgagee. He can, however, fore-

close both A. and E. without redeeming B. or C.

Art. CXXXVI.

—

Interest alloived on Foreclosure.

After a decree nisi of foreclosure the mortgagor

may redeem at any time within six months on pa)

-

ment of the mortgage debt and the same costs as in
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an action of redemption, and all interest on tlie

mortsaire debt which has accrued due durino; the six

years preceding the decree. Where, however, the

mortgaged property has been sold and the mort-

gagor applies for the surplus of the purchase money,

the Court, in ascertaining what is the surplus, will

allow the morto-a2;ee all arrears of interest.

The practice iu foreclosure actions is to order an account

to be taken as between the mortgagor and the mortgagee

seeking foreclosure and all the subsequent mortgagees.

The prior mortgagees are not made parties, since they are

not concerned with the rights of parties which take only

after they are satisfied. When such accounts are taken

they are similar in all ways to those taken in a redemption

action (see Art. CXXXI., supra), exce-pt that the court allows

the mortgagee only six years' arrears of interest. This

limitation is based on the consideration that the mortgagee

is seeking to recover arrears of interest, and is therefore

within s. 42 of the Eeal Property Limitation Act, 1833

(see lie Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385). When
the chief clerk has certified the amount of debt, interest,

and costs owing by the mortgagor to the mortgagee, he

adds six months' further interest to the amount, and an

order is made that the mortgagor and the subse(iuent

mortgagees shall redeem within the six months following

the order, or be for ever foreclosed of their right to redeem.

The defendants then have six months to redeem, but they

are bound to pay the whole six months' extra interest,

however soon after the order they or any of them may
redeem {Hill v. Jion-huids, [1897] 2 Ch. 361).

It is customary now where there are several puisne

mortgagees to limit one period for all of them to redeem,

unless one of them asks for a further time. A further

time will not be allowed to the mortgagor {I'latt v. Mendel,

(1884) 27 Ch. D. 246).
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Art. CXXXVII.—furisdictiou of the ( 'mirf to

Order a Scde.

In any action for foreclosure, redemption, sale, or

for raising the mortgage money in any other way,

the court may, if it thinks fit, at the request of

anyone interested in the mortgage money or in the

equity of redemption, and notwithstanding the ob-

jection of any other such person, order a sale, with-

out allowing time for redemption, on such terms

as it thinks fit.

This power of the Court to order a sale is given by

s. 25 (2) of the Conveyanciug Act, 1881. It is to be dis-

tinguished from the right of a i)laintilf in a redemption to

require a sale instead of an order for redemption (see

Art. CXXIX. (5), S7q)rci). The latter confers a right to a sale

on the plaintiff. This sub-section confers a discretion upon

the court to order a sale if it thinks fit. The distinction

is similar to that arising under the Partition Act, 1868

and 1876, in actions for partition of land held in joint

tenancy (see Strahan's Law of Property, p. 129).

Art. CXXXVIII.—When Foreclosure is Complete.

A foreclosure becomes complete

—

(i.) In a foreclosure action by an order of the

court making a decree nLsi for foreclosure

absolute

;

(ii.) In a redemption action as against the j)erson

seeking redemption by an order of the court

dismissing the action for any other cause

than want of prosecution.
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CHAPTER V.

EQUITABLE LIENS.
ARTICLE PAGE
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Art. CXXXIX.—Xature of an Eqidtahlc Lieu.

(1.) An equitable lien is a right in equity

residing in one person to have a claim satisfied

out of property belonging to another.

(2.) It differs from a mortgage in this, that it

does not transfer to the person having it any title

at law or in equity to the property, and therefore

it cannot be enforced by foreclosure.

(3.) It differs from a common law lien in this,

that it does not depend for its continuance on the

person having it retaining possession of the property,

but affects everybody taking the property with

notice of it, and is not a mere right of retention

until the claim is satisfied, l)ut entitles the person

having it to obtain satisfaction of his claim l)y means

of a judicial sale of tlie ])roperty.

Pauagraph (1.)

Most equitable liens arise by operation of equity. AVe

have already had occasion to refer to several of these,

ex. (jr., the lien which a trustee has upon the trust estate for

costs and expenses properly incurred, by him in discharging
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his trust {supra, p. 121). Where the lien arises by express

contract, it is called usually not a lien but a charge.

However, for all practical purposes, a lien and a charge

are identical.

Parageaph (2).

As we have seen, a mortgage transfers the mortgagor's

title to the mortgagee, and on the mortgagor's failure to

redeem the mortgagee's title becomes absolute in law.

Foreclosure is simply the withdrawal of the bar to for-

feiture which equit}^ imposes. It in itself never transfers

title, and, therefore, where the title has not been otherwise

transferred, it can have no application (sapra, p. 287).

Paragraph (3).

For the law as to common la-w liens, see Straban's Law
of Property, pp. 333, 334.

It is enough here to point out that at common law a lien

is simply the right to retain another person's property until

he pays a claim against him, and that such lien is lost the

moment the person having it parts wdth the possession

of the property subject to it. Any right to sell to satisfy

the lien—which now occurs sometimes—must be given

expressly by statute (see, for instance, the Innkeepers

Act, 1878).

In equity, on the other hand, " the owner of an equitable

charge or lien on property as a security for money which is

due and payable, has a right to a judicial sale of that pro-

perty to satisfy the charge or lien " {j^ar Kekewich, J., in

Gorringe v. Iricell India Rubber Works, (1886) 34 Ch. D.

128, at p. 134 ; and see j^cr Lord Cottenham, L.C, in Ncate

V. Duke of Marlborough, (1838) 3 My. & Cr. 407, at p. 417).

Moreover, like every other equity, it binds every person

receiving the property even for value if such person had

E. Y
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notice at the time he received it of the lien {Whithrcad

d'Co. V. Watt, [1901] 1 Ch. 911 ; affirmed, [1902] 1 Ch.

835 : cited infra, p. 324).

Art. CXL.— Vendors' and Purcliasers' Liens.

(1.) An owner of property who has entered into

a bindinor contract for the sale of it has a lien ono
such property for the unpaid purchase-money from

the time at which such sale should have been com-

pleted until such purchase-money is paid.

(2.) A person wlio has entered into a binding

contract for the purchase of property, and in pur-

suance of such contract has paid before conveyance

part or all of the purchase-money, has a lien on

such property for the purchase-money so paid until

the property is conveyed to him.

(3.) Where such contract is not completed, if the

failure to complete is due to the default of the

person having the lien, the lien is defeated ; if

it is due to the default of the other party, it can be

enforced by a sale.

(4.) When the money secured ])y the lien is not

paid_when it should Ijc i)aid, the court will allow

interest U[)on it at the rate of 4 per cent, per

annum.

(5.) Tlie al)ovc rules apply only when there is

nothing in the contract or in tlie circumstances

surrounding the contract to show that it was not

intended to apply.
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Paragraph (1).

It is commonly said thart a vendor's lien for unpaid pur-

chase-money arises upon the conveyance of the property

before the whole purchase-money is paid. This is not

accurate. It arises^as soon a^s the purchase-money should

be paid, i.e., at the time fixed for completion {Kettlewell v.

Watson, (1884) 26 Ch. D. 501). If after such time the

vendor seeks to enforce the contract, he always asks the

court to declare that he has a lien for the purchase-money

on the land contracted to be sold, and, on this lien being

declared, he can ask for a sale and hold the purchaser

responsible for any loss which may occur on such sale (see

Seton on Decrees, pp. 2290 et seq.).

Formerly, upon a conveyance, if the whole purchase-

money was not then paid, it was customary to insert a

receipt in the body of the conveyance, but not to indorse it

on the deed. Accortlingiy, if there were no indorsed

receipt, this was held to give any subsequent purchaser

notice that the property was affected by a vendor's lien

\Wilson V. Keating, (1859) 27 Beav. 121). This rule has

now been abolished by s. 54 of the Conveyancing Act,

1881, which makes a receipt in the body of the conveyance

sufficient for all purposes.

It is to be noted that the law as to a vendor's and also a

purchaser's lien applies equally to realty and personalty

{Davies v. Thomas, [1900] 1 Ch. 435).

Paragraph (2).

This right is simply the counterpart of the vendor's

lien. It is customary on entering into a contract for the

purchase of property for the purchaser to pay a deposit

of about 10 per cent, of the purchase-money as an earnest.

This deposit creates a lien till the contract is completed

by conveyance, or the deposit is repaid or the lieu defeated

under the next rule.

Y 2
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The usual cause for the enforcement of this lien is the

failure of the vendor to make a good title to the property

he has contracted to sell. Here, as in every case, save

where the contract goes off through the purchaser's default,

the purchaser can recover his deposit {Ruse v. Watson,

(1864) 1 H. L. C. 672).

Pabagraph (3).

The rule here stated is but a completion of those stated

in the two preceding paragraphs. The vendor and pur-

chaser have their respective liens unless the contract goes

ofi' through their respective defaults. If it goes off through

the default of either his lien is gone. Thus, in Ridout v.

Folder, [1904] 2 Ch. 93, A. contracted to purchase land

from B., and having paid a deposit, was let into possession.

When the time for completion arrived A. failed to complete.

Subsequently C, to whom A. was indebted, appointed a

receiver of A.'s interest in the land. B. commenced an

action of ejectment against A., which was settled by A.

giving up possession on B.'s paying him a certain sum of

money:

—

Held, that A.'s lien on the land had been lost

by his default in failing to complete, and that C. had no

remedy either against the land or against B.

A contract does not go off through the purchaser's

default within this rule when it is rescinded by the vendor

under an express power which could not be exercised if

the purchaser had faithfully carried out his obligations.

Thus, in Whithread tt' Co., Limited v. Watts, [1902] 1

Ch. 835, A. entered into a contract to purchase land from

B., and paid a deposit of 200/. By the terms of the con-

tract A. was to erect 300 houses within two years, and on

the erection of such houses B. was to convey the land to<

A., and if A. failed so to erect these houses, B. could

rescind the contract. A. did fail to erect them and B.'s.

assign rescinded :

—

lldd, that A. had a lien on the land

for the 200/. deposit.
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Paragraph (4).

See Be Drax, Savile v. Drax, [1903] 1 Ch. 781.

Paragraph (5).

Sometimes the pm'chaser's lien for his deposit is

express]}' excluded by the contract, and very often his

right to interest is excluded in the same way, unless the

contract goes off through the vendor's wilful default.

The vendor's lien is more often excluded by the circum-

stances of the contract showing that no such lien wns

intended. Thus, if he accepts a valuable security for the

purchase-money, or if the consideration is not the payment

of a lump sum but is an annuity not charged on the land,

the court will hold no lien was intended {Dixon v.

Gayfere, (1857) 21 Beav. 118).

Art. CXLI.—Subrogation.

Where a debtor has n. right to indemnity against

a third person, equity will permit the creditor to

stand in the shoes of the debtor and take advan-

tage of all remedies lie is entitled Lo against such

third person. This is wliat is called the doctrine

of subrogation.

The most common example of subrogation occurs in the

case of an executor carrying on the business of his testator.

When this happens the executor is liable personally to the

trade creditors for the debts he contracts in carrying on

the business. If, however, he is acting in carrying it on

in accordance with the testator's will, he is entitled to an

indemnity against these trade debts from the estate of

the testator. The trade creditors may proceed personally
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against the executor, but tlicy may also claim the advantage

of his indemnity and proceed directly against the testator's

estate {lie Frith, Xewton v. Rolfe, [1902] 1 Ch. 342).

Art. CXLII.—Assuiiiment of After-dcquirrd

Propertij.

A coutract for valuable consideration to transfer

property, which at the time of contracting does not

belong to the person agreeing to transfer it, will,

on such person becoming entitled to such property,

be enforced in equity as if the contract were _a

declaration of trust.

"'A man cannot in equity, any more than at law, assign

what has no existence. A man can contract to assign

property which is to come into existence in the future and

when it has come into existence, equity treating as done

that which ought to be done, fastens upon that property,

aud the contract to assign thus becomes a complete

assignment " {per Jessel, M.R., Collyer v. Isaacs, (1881)

11) Ch. D. 342, at p. 351 ; and see Tailhy v. Official

Receiver, (1888) 13 A. C. 523).

The most usual examples of the assignment of property

\n which the assignor has no interest at the date of assign-

ment is the covenant to assign after- acquired property,

which is usually inserted in a woman's marriage settlement.

AVith regard to this two points should be noted. In the

tirst place, where the covenant is to assignor settle specific

property in case of bankruptcy of the settlor before actual

assignment, the covenant is void (Bankruptcj' Act, 1883,

s. 47 j. In the second place, such a covenant, when entered

into by the husband fur the settlement of his own after-

acquired property, is not void as a fraud upon his creditors^

witbiii 13 Eliz. c. 5, in the absence of evidence of actual

fraud {Re Ri'is, K.r parte Clniinh, [1904] 2 K. B. 769).
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SECTION III.—MARRIED WOMEN'S PROPERTY.

ARTICLE PAGE

CXJLIIL— Trusts for the benefit of icoiiien - - 327

CXLIV.— TJie restraint on anticipation - - 331

CXLV.— Wife's equity to a settlement- - - 335

Art. CXLIII.—Trusts for the Benefit of Women.

(1.) A trust for the benefit of a woman, whether

married or immarried, is now o-overned in oeneral

by the ordinarjJa^'_ applicable to private trusts

subject to the following qualification :

—

(2.) A condition in the trust instrument restrain-

ing her from alienating the trust property or

anticipating the income of it so long as she is

married is o'ood.©-~

(3.) k!>ucli a condition may be imposed before or

during coverture, and may be restricted to a parti-

cular coverture or be creneral in its terms. Where

it is restricted to a particular coverture it becomes

void on the determination of such coverture ; but

where it is general in its terms on the determination

of a particular coverture it becomes dormant only

and will revive on her re-marriage, unless in the

meantime she by alienating the trust property or in

some other way avoids it .
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Paragraph (1).

Ill Art. IX. isiipm) it was pointed out that the old

common law incapacity of a married woman to bold pro-

perty apart from her husband is not recognised in equity.

This e(i[uitable doctrine has now been adopted by the

Legislature, which, by the Married Women's Property Acts,

1881 to 1893, conferred on a married woman a legal

capacity to hold all kinds of property and to contract in

respect of it as if she were a, feme sole. In spite of this

enactment the property of women is still usually held in

trust for them. This is for the purpose of securing for them,

when married, the benefit of a restraint upon anticipation,

though, where the property is realty, this is no longer

stricth- necessary (Re Lninley, Ex parte IIood-Barrs,

[1896] 2 Ch. 690). With the exception, then, of the

equitable doctrines of restraint and a wife's equity to a

settlement (see infra, p. 335), married women's property

eeems not a proper subject for detailed discussion in a

treatise on equity, but rather matter for the law of

property generally (see Strahan's Property, pp. 801 et seq.,

pp. 866 et seq.).

As, however, the law applicable now to married women's

legal property is based upon the equitable rules once

in force only in Chancery, it is desirable to trace very shortly

the origin and development of that law. The foundation

of the whole system was what was called the separate iise.

If property were given by anyone—including the husband

—

to a married woman directing ex])ressly that it should be

enjoyed by her independent of her husband, or if before

marriage husband and wife agreed that after marriage her

own property should be so enjoyed, equity insisted that the

direction or agreement should be observed. If trustees

were appointed it was their duty to see the married woman

received herself the property and its profits, and if no

trustees were appointed then, though the property vested

in law in her husband, equity constituted him a trustee of
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it for the same purpose. Having once established thus the

capacity of a married woman to hold property in equity,

equity proceeded slowly to apply the maxim " equity follows

the law." It held that she could sell it, leave it by her

will, or contract so as to bind it. A married woman,

however, was presumed both in equity and law to conti*act

as her husband's agent, and her debts accordingly could be

satisfied out of her separate estate only when she contracted

in respect to it {Pike v. Fltzgihhon, (1881) 17 Ch. D. 454).

And the separate use was established to protect the wife

during the coverture against her husband. Accordingly,

when she died during coverture, in so far as she had not

disposed of it during her life or by her will, her husband's

common law rights revived. That is, he was entitled to her

personalty as her administrator and to an estate for his life

by the courtesy in her heritable freeholds.

This was the state of the law as to trusts for married

women's benefit when the Married Women's Property

Act, 1882, was passed. The short eifect of that statute was

to declare to be statutory separate estate all the unsettled

property of a woman married after Blst December, 1882,

and all the unsettled property the title to which accrued

after that date to a woman married before it. The same

incidents were attached by the Act to such statutory

separate estate as equity had attached to the equitable

separate estate.

One or two alterations were made affecting all separate

property indirectly. Thus a married woman trading

separately from her husband may be made bankrupt

(sect. 1 (5)), and she can be made liable for damages and

costs in an action on contract or in tort (sect. 1 (2)). But

the remedies of her creditors are still limited to her separate

property : they have no remedy against her personally

{Scott V. Morlcii (1887) 20 Q. B. D. 120). And by sect. 1

of the Married Women's Property Act, 1893, a married

woman, when contracting otherwise than as agent, is to be
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deemed to contract in respect of her separate estate whether

she tlicn has any or not, and her contract is to bind all

separate property which she then or afterwards had and is

to be enforceable against all property which she may

afterwards while discovert be possessed of or entitled to.

By a proviso, however, nothing in sect. 1 is to render avail-

able to satisfy any liability arising out of any such contract

any separate property wbich at that time or thereafter she

is restrained from anticipating (see lie Witeeler, HanJdnsoii

V. Hmiter, [1904] 2 Ch. 66). By sect. 3 a married

woman's will made during coverture is to speak from the

death of the testatrix without any republication after her

husband's death, i.e., it now carries not merely what was

her separate estate during coverture, but all additions to it

made during her widowhood. Finally, by sect. 4 of the

Married AVomen's Property Act, 188*2, the execution of a

general power of appointment by will by a married woman
has the effect of making the property appointed on her death

assets for the payment of her debts (see infra, p. 467).

Paragraphs (2) and (3).

Both at law and in equity a condition restraining a man
from alienating his property is void. The only way in

which this object can be indirectly secured is by a condition

determining his interest in the property on his attempting

to alienate it. And such a condition is void if attached to

an absolute interest or is introduced by a settlor in settling

his own property on himself.

]>at both in (•qnity and now at law a condition restrain-

ing a woman from alienating her property during coverture

is good. And it may be attached to the income merely or

to the absolute interest, and may be introduced where the

settlor is settling her own property on herself.

The clause agaiuat anticipation, as this condition is

usually called, was invented by Lord Thurlow, C, for the



TRUSTS FOR THK BKNEFIT OF WOMEN. 381

purpose of protecting tbe wife's propert}-, in the words of

Lord Brougham, from the kicks or kisses of her husband.

By sect. 19 of the Married Women's Property Act, 1882,

nothing in that Act is to interfere or render inoperative

any restraint on anticipation ; but no restraint introduced

into a settlement of a woman's own property upon herself

is to have any validity as regards debts contracted by her

before marriage.

As the restraint is for the purpose of protecting the

wife's property from the husband it only operates while

she has a husband. The moment he dies or ceases to be

her husband her absolute right to do what she will with her

property revives {Tullett v. Annstronfi, (1838) 1 Beav. 1).

In the same way, it ceases, as far as income is con-

cerned, the moment the income becomes payable to her, even

though it has not then reached her hands. From that

moment she becomes absolute owner of the income accrued

due {Hood-Barrs v. Heriot, [1896] A. C. 174).

Art. CXLIV.—The lleslra/Jit on Antklpdtlon.

Where a married woman's property is subject to

a restra,iujL3lppn^ anticipation, tlie following rules

apply •—

(1.) Where a judgment is obtained against her

during coverture, the corpus and the future income

caunol be taken to _satisfj^^^^^t^^ debt,

provided the settlement imposing the restraint was

not of her~own property and the debt for which

judgment is recovered was not contracted by her

before marriaoe.
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(2.) Where she is made bankrupt her separate

ostate vests in lier trustee in bankruptcy, but during

coverture the income remains payable to her.

(3.) During coverture the Court may rempye the

restraint.

(i.) For her own benefit, where it is shown to be

for her benefit that it should be removed

(Conveyancing Act, 1881, s. 39).

(ii.) For the purpose of indemnifying her trustee

in respect of liability for a breach of trust

where the trustee committed such, breach

at her instigation or request__in writing

(Trustee Act, 1893,' sT 45^

(iii.) For the purpose of paying the costs of an

action or proceeding instituted by her or

her next friend on her behalf(Married

Women's Property Act, 1893, s. 2).

The restraint on autici])iition was invented to protect the

married woman's separate property against her husband.

To accomplish this purpose it was necessary to protect it

against herself, her creditors also, and indeed all others

having claims against her (see Lady Batcman v. Fahcr,

[1898] 1 Ch. 144), -This absolute immunity \va§ formerly

given by the Court of Chancery, but, as the above article

shows, it has noAv to some extent been moditied by statute.

Pahaguaph (1).

In the first ])lace it sliould Ix; remembered that as far

as income is concerned, that is protected by the restraint

only so long as it is subject to it. This subjection ends

the moment an instalment of income becomes immediately
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payable to the married woman (siij)ra, p. 331). It is then

her separate property, with which she may deal as she likes.

Accordingly, like other unprotected separate property, it

is liable for judgments recovered against her while it

remains her separate property—that is, while her trustees

hold it for her or while it remains in her hands unspent

{Hood-Barrs v. Heriot, [1896] A. C. 174).' But it is not

liable for judgments recovered against her before it accrued

due to her, i.e., a judgment creditor cannot claim satisfac-

tion of his debt out of the future income of the protected

separate estate (Whiteley v. Edwards, [1896] 2 Q. B. 48 ;

Bolitho d Co. V. Gidley, [1905] A. C. 98).

As regards the corpus of the separate estate subject ta

restraint the married woman cannot incur during coverture

any legal obligation with regard to that, subject to the

exceptions contained in the second and third paragraphs of

the above article. Accordingly, if by the death of her

husband during coverture such restraint ceases it cannot

then be taken in execution of a judgment founded on any

contract or tort of the married woman during coverture

{Brown v. DimUehij, [1904] 1 K. B. 28).

It has been pointed out {supra, p. 831) that a single woman
who incurs debts is not permitted to defraud her creditors

by means of a settlement on a subsequent marriage. Her

liability continues after her marriage as before, notwith-

standing any clause against anticipation contained in her

settlement as far as the property contained in that settle-

ment is her own. If it is p]-oj)erty 'settled upon her on or

after the marriage by someone else—as, for example, her

husband—the restraint is perfectly eifectual as regards

ante-nuptial as well as post-nuptial debts {Birmiiufham

Excelsior Money Society v. Lane, [1904] 1 K. B, 35).

Paragraph (2).

Originally, a married woman could not be made bankrupt.

Tbis was an inevitable corollary from the common law
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cloctnue that she could not enjoy propertj' or incur a legal

oliligatiou apart from her hushand. When equity con-

ferred the right to hold property and incur legal obligations

on her own behalf, her immunity from the law of bank-

ruptcy continued. For an attempt to create an " equitable
"

bankruptcy see Rohinson v. Pickerinfi, (1881) 16 Ch. ]).

6(50. Now, by sect. 1 (5) of the Married AVomen's Property

Act, 1882, she may be made bankrupt, but only under one

state of circumstances—when she is carrying on a trade

separately from her husband. Where such condition is

not fulfilled she cannot now be made bankrupt, even if she

committed an act of bankruptcy before her marriage {He A
Debtor, [1898] 2 Q. B. 576).

The effect of her becoming bankrupt seems to be that

her separate estate, whether free or subject to a restraint

on anticipation, vests in her trustee in bankruptcy. The

free separate estate vests absolutely. The protected

separate estate vests subject to the restraint, that is, as

long as her husband lives she continues, in spite of the

bankruptcy, entitled to the income of it for her own use.

On her husband's or her own death, the trustee holds it

free from the restraint {He Wheeler's Settlement Trusts,

[1H99] 2 ('h. 717). Whether this is consistent with the

proviso of sect. 1, Married Women's Property Act, 1893,

wliich gives protected separate estate immunity against any

liability arising out of a contract, quiere.

Paragraph (3).

(i.) The l)enulit which will justify the Court in lifting

the restraint must be a personal benefit to the wife, though

not necessarily a pecuniary one {Par/et v. Parjet, [1898]

1 Ch. 47). What is such a benefit is, in each case, a

question of fact (see Re PaUard's Settlement, [1896]

1 Ch. 901 ; 7^ lihunlrll, [1901] 2 Ch. 221).

(ii.) See sKjira. ji. l^y.
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(iii.) Where the married woman is the deteiuhiut iu au

action, an appeal or other step iu such action is not

{Hood-Bans v. Ileriot, [1897] A. C. 177), while a counter-

claim is (Hood-Barrs v. Cathcart, [1895] 1 Q. B. 873) a

proceeding instituted b}^ her within this rule. And see

Hollingkm v. Dean, (1895) W. N. 35.

Where the married woman does institute the proceeding,

the onus of showing the costs should not be paid out of

her separate estate, notwithstanding the restraint, lies on

her {Pawlei/ v. Paivley, [1905] 1 Ch. 593).

Art. C'XLV.— Wiff^n Equitii to a Settlement.

Where an interest in possession in property

accrues to a husband in right of his Avife, and to

obtain such property a . claim has to })e made which

€omes within the exclusive or concurrent jurisdic-

tion of equity, the Court in which sucli claim is

heard will make it a condition of aiding the claimant

to obtain the property that a settlement of such

property or such part of it as the Court thinks fit

shall be made for the benefit of the wife and her

children. The equity is called the ivtfes equity to

a settlement.

The equity was good whether the claimant was

the husband himself or his assio-nee for value oro
trustee in bankruptcy.

The wife's equity to a settlement was an invention of

the Court of Chancery to mitigate, Avhere it was within

its power so to do, the legal doctrine as to the rights

which marriage formerly gave a husband as to his wife's
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property. Marriage, since the Married Women's Property

Act, 1882, gives a husband no such right at any rate during

his wife's hfe. The doctrine, therefore, now apphes only

to property the title to which accrued before 1st January,

1883, to a woman married before that date. Naturally it

has ceased to be of much practical importance.

It will, therefore, be sufiicient to say that it extends to

equitable interests in possession in land which the husband

takes absolutely, whether such interests are equitable

because the land is held in trust or is subject to a legal

mortgage {>Stiirgis v. Chainjnieijs, (1839) 5 My. k, Cr. 97),

and to equitable choses in action, legacies, etc. It does

not, however, extend to mere life interests taken by the

husband in right of the wife, as where the fee-simple of

land descends to the wife. As long, at any rate, as the

husband is supporting her, she has no equity to a settle-

ment out of such life estates (Taniitoii v. Monis, (1879)

11 Ch. 1). 779).

The equity is personal to the wife, who may abandon it

even after judgment in her favour {Murray v. Lord

Klihank, (1804) 10 Yes. 84
;
(180G) 13 Yes. 1) ; and the

wife may claim as plaintift" or the trustees may claim on

her behalf (Lacbj Klihank v. MuntoUen, (1801) 5 Yes.

737). And see as to frauds on marital rights, supra,

\>Y>.
263 et seq.
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!

Art. CXLVI.—Nature of Equitahle Belief.

Equitable relief is afForded by means of the

enforcement of rights, the recognition of estates or

interests, or the application of remedies, which were

formerly enforceable, recognisable, or availa1)le only

in courts of equity.

The enforcemeut of a trust, the earliest, and perhaps the

most characteristic, branch of equity jurisdiction, involves

the reco<][nition of an estate or interest, and rights, in the

cestui que trust, which, as we have seen, received no

recognition whatever in the courts of common law

{supra, p. 4).

The doctrines of the equity of redemption oi a mortgagor

{supra, p. 280), the equitable lien of an unpaid vendor

{supra, p. 322), and the equitable assignment of a chose in

action {supra, p. 326), afford illustration of the recognition
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of equitable estates or interests in the mortgagor, the

vendor, and the assignee, which were unknown to the

common law.

Again, the setting aside by a court of equity of a deed

or transaction binding at law upon the ground of equitable

fraud (siqn'a, p. 261), or undue influence {supra, p. 264),

exemplifies equitable relief based upon the recognition of

equitable rights in the person defrauded or unduly

intiuenced. The rectification in equity of an instrument

upon the ground of mistake is another instance of the same

type. Equitable relief is also obtainable in cases of loss

or accidental destruction of deeds and other documents by

persons claiming estates or interests thereunder, and the

payment or satisfaction of lost bonds or other instruments

is enforceable in equity in cases in which a legal remedy

would formerW have been unavailable or inadequate.

The enforcement of rights arising from the doctrines of

.equity relating to trusts, mortgages, equitable liens or

-charges, fraud, undue influence, accident, mistake, etc.,

may be regarded, therefore, as various modes of equitable

relief. These have already been discussed in Books I.

xmd II. of this work.

Equitable relief by means of the application of the

peculiar remedies of equity, or those remedies which were

formerly available only in courts of equity as distinguished

from courts of law, is the subject-matter for consideration

in the ensuing articles.

Art. C^'LSll.—Condition a EntitUmj to llrlief.

The right to equitable relief depends upon the

absence or inadequacy of a legal remedy ;
and in

z "1
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cases where damages afford adequate compensation

no relief is obtainable in equity.

The deficiencies or defects of the common law as

administered in the courts of law, both as regards

principle and procedure, occasioned the origin and growtli

of the Chancellor's jurisdiction in equit}'. The Court of

Chancery based the exercise of its jurisdiction upon the

absence, incompleteness, or inefficiency of any legal remedy.

This, indeed, was the main principle underlying the

exertion of all equitable jurisdiction, whether exclusive, as

in the matter of the enforcement of trusts, concurrent with

that of the common law courts, as in cases of fraud, parti-

tion, or account, or auxiliary, as in the granting of injunc-

tions, discovery, or other equitable remedies in aid of law.

To secure the execution of a trust no remedy whatever

existed at law, and at an early period the Court of

Chancery assumed the jurisdiction to grant the necessary

relief in such a case, the total absence of any form of legal

remedy being the ground of the equitable jurisdiction.

In matters in respect of which the jurisdiction of the

Court of Chancery was concurrent with that of the courts

of law, the Court of Chancery would not interfere with

any proceedings at law unless it had better means of doing

justice between the parties. That might be the case (as

was pointed out by Lord Selborne, Ij.C, in Ochsenhein v.

PapcUer, (1873) L. R. 8 Ch. 695, at p. 697) either because a

court of equity was able to give a more perfect remedy or

because the nature of the case admitted of its being better

tried by the procedure of the Court of Chancery than by

that of a court of law.

The right to relief in equity in cases of undue influence,,

or from the legal consequences of penalties or forfeitures,

A\»K based upon the absence of any remedy at law. The

jurisdiction to decree specific performance certain classes^
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of contracts depended entirely upon the insufficiency of the

common law remedy of an action for damages.

On the other hand, the Court of Chancery acted upon

the principle of refusing to entertain jurisdiction in any

matter which was properly cognisable and capable of

adequate relief in any established court of ordinary juris-

diction, when no assistance was required from the Court

of Chancery to effectuate a fair trial (see Spence, History

of the Equitable Jurisdiction of the Court of Chancery,

Vol. I., p. 420).

The underlying principle regulating the exercise of juris-

diction by the Court of Chancery was, therefore, that suitors

were entitled to equitable relief only in cases which were

irremediable or capable merely of imperfect remedy at

common law. Since the Judicature Acts also, this con-

stitutes the fundamental condition upon which the granting

of equitable remedies is based.

Art. CXLVIII.—Jurisdiction.
'

Equitable relief is now obtainable in any Division

of the High Court, subject to the statutory enact-

ment under which certain classes of actions relating

to matters which were formerly within the jurisdic-

tion of the Court of Chancery are assigned to the

Chancery Division of the High Court.

As we have already seen {ante, Art. YI.), the Judi-

cature Act, 1873, was intended to effect a fusion of

administration in the then existing systems of law and

equity. With that purpose in view the jurisdiction Avhich

was vested in or capable of being exercised by the High

Court of Chancery at the commencement of the Act
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(1st November, 1875) was by the Act (s. 16) vested iu the

High Court of Justice. The Chancery Division was made

a Division of the High Court of Justice (s. 31), and to that

Division were specifically assigned (by s. 34) certain causes

and matters, a list of which is set out ante, at p. 14.

The concurrent administration of law and equity accord-

ing to one uniform system, which was the main object

of the Judicature Act, 1873 (see supra, p. 15), was pro-

vided for by s. 24 of the Act, which embodies the rules

regulating the present jurisdiction of the High Court to

grant equitable relief. Owing to the practical import-

ance of these provisions it is necessary to state fchem in

detail.

S. 24 of the Judicature Act, 1873, enacts that :

In every civil cause or matter commenced iu the High

Court law and equity shall be administered by the High

Court and the Court of Appeal respectively according to

the rules following :

—

Equitable Relief claimed hi/ Plaintiff.

(1.) If any plalntiif or petitioner claims to be entitled to-]

any equitable estate or right, or to relief upon any equitable

ground against any deed, instrument, or contract, or

against any right, title, or claim whatsoever asserted by

SlXxj defendant or respondent in such cause or matter, or to

any relief founded upon a legal right, which heretofore

could only have been given by a court of equity, the said

courts respectively, and every judge thereof, shall give to

such plaintiff or petitioner such and the same relief as

ought to have been given by the Court of Chancery in a

suit or proceeding for the same or the like purpose

properly instituted before the passing of this Act.

Equitahle RelieJ claimed by Defendant.

(2.) If any defendant claims to be entitled to any equit-

able estate or right, or to relief upon any equitable ground
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against any deed, instrument, or contract, or a^^ainst any
right, title, or claim asserted by any plaintiff or petitioner

in such cause or matter, or alleges any ground of equitable

defence to any claim of the plaintiff or petitioner in such

cause or matter, the said courts respectively, and every

judge thereof, shall give to every equitable estate, right,

or ground of relief so claimed, and to every equitable

defence so alleged, such and the same effect, by way of

defence against the claim of such plaintiff or petitioner, as

the Court of Chancery ought to have given if the same or

the like matters had been relied on by way of defence in

any suit or proceeding instituted in that court for the

same or the like purpose before the passing of this Act.

Equitable lielief on Counterclaim, and against Third

Parties.

(3.) The said courts respectively, and every judge

thereof, shall also have power to grant to any defendant in

respect of any equitable estate or right, or other matter of

equity, and also in respect of any legal estate, right, or

title claimed or asserted by him, all such relief against

any plaintiff or petitioner as such defendant shall have

properly claimed by his pleading, and as the said courts

respectively, or any judge thereof, might have granted in

any suit instituted for that purpose by the same defendant

against the same plaintiff or petitioner ; and also all such

relief relating to or connected with the original subject of

the cause or matter, and in like manner claimed against

any other person, whether already a party, to the same

cause or matter or not, who shall have been duly served

with notice in writing of such claim pursuant to any rule

of court or any order of the court, as might properly have

been granted against such person if he had been made a

defendant to a cause duly instituted by the same defen-

dant for the like purpose ; and every person served with

any such notice shall thenceforth be deemed a party to

such cause or matter, with the same rights in respect of
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bis defence against such claim, as if he had been duly sued

in the ordinary way by such defendant.

Equitable RigJits a^rpearincj Incidentally.

(4.) The said courts respectively, and every judge

thereof, shall recognise and take notice of all equitable

estates, titles, and rights, and all equitable duties and

liabilities, appearing incidentallj^ in the course of any

cause or matter, in the same manner in which the Court

of Chancery would have recognised and taken notice of the

same in any suit or proceeding duly instituted therein

before the passing of this Act.

Legal Proceedings not to he Restrained by Injunction.

(5.) No cause or proceeding at any time pending in the

High Court or before the Court of Appeal shall be

restrained by prohibition or injunction ; but every matter

of equity on which an injunction against the prosecution of

any such cause or proceeding might have been obtained, if

this Act had not passed, either unconditionally or on any

terms or conditions, may be relied on by way of defence

thereto : Provided always, that nothing in this Act con-

tained shall disable either of the said courts from direct-

ing a stay of proceedings in any cause or matter pending

before it if it shall think fit ; and any person, whether a

party or not to any such cause or matter, who would have

been entitled, if this Act had not passed, to apply to any

court to restrain the prosecution thereof, or who may be

entitled to enforce, by attachment or otherwise, any judg-

ment, decree, rule, or order, contrary to which all or any

l)art of the proceedings in such cause or matter may have

been taken, shall be at liberty to apply to the said courts

respectively, by motion in a summary way, for a stay of

proceedings in such cause or matter, either generally, or

so far as may be necessary for the purposes of justice ; and

the court shall thereupon make such order as shall be just.
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Subject to Joregoing Hides Legal Rights to be Recognised.

(6.) Subject to the aforesaid provisions for giving effect

to equitable rights and other matters of equity in manner

aforesaid, and to the other express provisions of this Act,

the said courts respectively, and every judge thereof, shall

recognise and give effect to all legal claims and demands,

and all estates, titles, rights, duties, obligations, and

liabilities existing by the common law or by any custom,

or created by any statute, in the same manner as the same

would have been recognised and given effect to if this Act

had not passed by any of the courts whose jurisdiction is

hereby transferred to the High Court.

Final Detennination of all Matters in Controversy.

(7.) The High Court and the Court of Appeal respec-

tively, in the exercise of the jurisdiction vested in them by

this Act in every cause or matter pending before them

respectively, shall have power to grant, and shall grant,

either absolutely or on such reasonable terms and con-

ditions as to them shall seem just, all such remedies what-

soever as any of the parties thereto may appear to be

entitled to in respect of any and every legal or equitable

claim properly brought forward by them respectively in

such cause or matter ; so that, as far as possible, all

matters so in controversy between the said parties respec-

tively may be completely and finally determined, and all

multiplicity of legal proceedings concerning any of such

matters avoided.

Art. CXLlX.-r—Princijjles upon which Relief is

^|/*«rH7 Granted.

The granting of equitable relief is a matter of

discretion. Such discretion is exerciseable Jn ac-

cordance with judicial precedent, and is, moreover,
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regulated by the general principles embodied in the

following maxims :

—

(i.) He who conies into equity must come with

clean hands.

(ii.) He who seeks equity must do equity.

(iii.) Delay defeats equity.

The grant or refusal of equitable remedies is discre-

tionary {su2)y(i, p. 8). In this respect the Judicature-

Acts have in no way affected the distinction between legal

and equitable remedies. The grant of a legal remed}- is a

matter of right ; no discretion is vested in the court with

regard to it. If a plaintiff can prove a breach of contract

or a trespass by the defendant, he is entitled to judgment

and the legal remedy of damages as of right, unless some

equitable defence be available to the defendant. In a

claim for specific performance of a contract for the sale of

land, on the other hand, a decree for specific performance

being an equitable remedy, may be granted or refused at

the discretion of the court.

The exercise of this discretion as to the granting of an

equitable remedy, such as specific performance or an in-

junction, is, of course, based upon judicial precedent, but

in its exercise matters may be, and are, taken into con-

sideration, which could not be considered in a mere action

for damages. Thus the conduct of the parties, any ladies

or delay upon the part of the plaintiff in asserting his

claim, or hardship resulting to the defendant, may afford a

defence to an equitable claim, and a ground for refusal of

the equitable remedy.

The principles upon which courts of equity have acted,

and upon which, therefore, all courts must now act, in the

granting or refusing of equitable remedies, have become
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formulated in the maxims stated above, \vbicb it ^vill l)c

conveuient bare to explain.

(i.) He who comes into equity must come witli clean haitds.

—The meaning of tbis maxim is tbat the claim of a suitor

for equitable relief must be free from any taint of illegality

or fraud. Tbe existence of any illegal contract or act

forming part of tbe cause of action would as a general rule

disentitle tbe plaintiff to any equitable remedy.

For instance, if an infant by fraudulently concealing bis

age were to induce bis trustees to pay over a sum to bim,

and were subsequently to sue them for tbe amount so paid in

breacb of trust, bis conduct would disentitle bim to recover

(see Overton v. Banister, (1844) 3 Hare, 503, at p. 506).

The court will not enforce any obligations alleged to

arise out of a contract or transaction which is illegal,

and it is immaterial whether or not the defendant has

pleatled tbe illegality as a defence (see Gedge v. Royal

Exrliange Assurance Corjioration, [1900] 2 Q. B. 214, at

p. 220).

A transaction may be illegal so as to disentitle to relief

if it be opposed to statute, or common law, or public policy,

as, for example, agreements in total restraint of trade or

marriage. There are numerous decisions as to various

classes of acts which may contravene " public policy," a

term which does not admit of exact definition, and which,

moreover, is capable of extension so as to include trans-

actions outside the present decisions (see Egerton v.

Brotvnlou; (1853) 4 H. L. C. 210, at p. 239; Daries v.

Davies, (1887) 36 Cb. D. 359, at p. 364). In Wiiulhill

Local Board of Health v. Vint, ( (1890) 45 Cb. D. 351) an

action for specific performance of an agreement for com-

promise of a prosecution for obstructing a public road was

dismissed on the ground that the agreement was against

public policy and illegal.
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The above stated principles are, of course, of especial

application when the party invoking the aid of the court is

himself implicated in the illegality. The plaintiff's know-

ledge of the illegality of the matter upon which his claim

is based is not, however, as a general rule, material. If

the illegality comes to the notice of the court it will

usually disentitle the defendant to equitable relief, though

there are some exceptions to this rule.

In further illustration of the principle that a suitor in

equity must come with clean hands, the rule may be cited

that the court will not grant an injunction to restrain the

infringement of a trade-mark which is fraudulent or mis-

leading. "A trader may be guilty of such misrepresenta-

tions with respect to his goods as to amount to a fraud

upon the public and to disentitle him on that ground as

against a rival trader to the relief which he might other-

wise claim" (see Leather Cloth Co. v. American Leather Co.,

(18G5) 11 H. L. C. 523, at p. 542, per Lord Kingsdown).

So also injunctions to restrain the infringement of copy-

right in works of a blasphemous, libellous, or immoral

nature would be refused (see Lawrence v. Smith, (1822)

Jac. 471). Nor would an account be ordered to be taken

of any illegal transaction.

In certain cases, contrary to the well-established doctrine,

equitable relief may be obtained notwithstanding the claim

being based upon an illegal act or contract ; as where

relief is claimed before the illegal purpose has been executed

(see Sipnes v. ILifihes, (1870) L. K. 9 Eq. 475); on

grounds of public policy ; or where an illegal contract was

induced by undue influence of the defendant (see Williamn

v. liaylcji, (186G) L. li. 1 H. L. 200 ; see also Kearley v.

Thomson, [181J0] 24 Q. B. 1). 742).

(ii.) Jfe nho seeks eqniti/ )nnst do equiti/.—This maxim
tersely expresses the principle enforced by the Court of

Chancery that those who asked for its assistance were
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required as a condition of obtaining equitable relief to do

justice as to the matters in respect of wbich that assistance

was sought. " The rule decides in the abstract," to

quote the words of Wigram, Y.-C, " that the court, giving

the plaintift" the relief to which he is entitled, will do so

only upon the terms of his submitting to give the defendant

such corresponding rights, if any, as he also may be

entitled to in respect of the subject-matter of the suit
"

{Hanson v. Keatin;/, (1844) 4 Hare, 1, at pp. 4, 5).

If, for example, a plaintiff seeks an account against a

defendant, the court will require the plaintiif to do equity

by submitting himself to an account in the same matter in

which he asks an account. So in the case of a suit for

specific performance the court will give the purchaser his

conveyance provided he will fulfil his part of the contract

by paying the purchase-money. The maxim is also illus-

trated by the cases in which the court imposes equitnble

terms upon a successful suitor, by requiring him to make

allowances or payments to the defendant which were not

recoverable at law. What is called the wife's equity to a

settlement (see snjyra, p. 335) is one example of the appli-

cation of this principle. Another is that a tenant-in-

common seeking partition is required to make an allowance

in respect of the benefit to his share due to repairs or

improvements (see In re Jones, [1893] 2 Ch. 475). And

see as to mortgagors seeking redemption, supra, p. 310.

The rule that " he who comes into equity must do

equity" is limited to the matter in respect of which the

assistance of the court of equity is asked. It does not

extend so as to authorise the court to impose upon a

plaintiff any terms relating to a matter independent of that

in respect of which the relief is sought (see Gibson v.

Goldsmid, (1854) 3 Eq. liep. 106).

(iii.) Delay defeats equiti/.—Prompt action to enforce an

equitable claim is regarded as an essential condition to
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equitable relief, or iu other words unreasonable lapse of

time in seeking an equitable remedy will-opai'ate as a bai'

to the right to relief.

Lapse of time will afllbrd a defence to a legal claim only

Avhen the remedy' has been barred by a Statute of Limita-

tions. Equitable claims, on the other hand, may be barred

not only hj Statutes of Limitations which apply to them

directly, or which in some cases arc applied b}- analogy (see

Knox V. Gye, (1872) L. R. 5 H. L. 656, at p. 674, 675,2^er

Lord Westbl'Ry) , but also by the ladies or unreasonable

delay of the plaintiff in seeking equitable relief. This is

the meaning of the maxim Viyilantihus noii dormientihus

^equitas suhvenit.

The application of this equitable doctrine may be well

illustrated in the words of Lindley, L.J. :
" When a

court of equity is asked to enforce a covenant by decreeing

specific performance or granting an injunction, in other

words, when equitable as distinguished from legal relief is

sought, equitable as distinguished from legal defences

may have to be considered. The conduct of the plaintiff

may disentitle him from relief; his acquiescence in what

ho complains of, or his delay in seeking relief may of itself

be sufficient to preclude him from obtaining it " (see

Kni<jht V. Simmonds, [1896] 2 Ch. 294, at p. 297).

In Blake v. Gale
( (1886) 82 Ch. D. 571) it was held by

the Court of Appeal that the equitable right of a mortgagee

of real estate, in the event of the security proving insuffi-

cient, to follow the assets into the hands of the residuary

legatees of the mortgagor, amongst whom' his personal

estate had been distributed, might be, and in the par-

ticular case was, barred by lapse of time and acquiescence

(JH the part of the mortgagee. Bowen, L.J., in his judg-

ment, pointed out that the question for decision was

whether a court of equity under the circumstances would

give the mortgagee recourse to parties against whom he
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had no claim at law. " When we find that a lonf^ time

has elapsed during which the right has never been insisted

upon, and when neither the Statute of Limitations applies,

nor can the analogy of the statute be invoked according to

the well-known way in which courts of equity occasionally

invoke it, what have we to do ? We have to look at the

delay which has taken place, coupled with the circum-

stances under which it has taken place, in order to see

whether or not the true inference to be drawn from such

delay under such circumstances is that the party claiming

the right either agreed to abandon or release his right, or

else has so acted as to induce the other parties to alter

their position on the reasonable faith that he has done so.

If that is the inference to be drawn the claim will, for the

purpose of quieting possession, be treated as abandoned"

(ibid, at p. 581).

Though mere delay, in asserting an equitable right, may
defeat the right of a plaintiff to relief when he has merely

an executorij interest to enforce, such as a trust to be esta-

blished, or an executory contract to be specifically enforced,

yet when a plaintiff has a vested right or is in actual posses-

sion of property, and seeks to eniovce a.n executed interest,

mere ladies will not of itself disentitle the party to equitable

relief; nevertheless, in such case he may by "standing

by " waive or abandon his right, so that it would not be

enforced by a court of equity (see Clarke and Chapman

V. Hart, (1858) 6 H. L. C. 633, at pp. 647, 655; Arrhihaldw.

Scnllj/, (1861) 9 H. L. C. 360, at p. 383). The doctrine of

laclies in courts of equity is not, it has been said, an

arbitrary or a technical doctrine. Where it would be prac-

tically unjust to give a remedy either because the party

has by his conduct done that whicb might fairly be

regarded as equivalent to a waiver of it, or where by his

conduct and neglect he has, though perhaps not waiving

that remedy, yet put the other party in a situation in which

it would not be reasonable to place him if the remedy were
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afterwards to be asserted, in either of these cases lapse of

time and dehiy are most material (see Lbtdsay Petroleum

Co. V. Hurd, (1874) L. E. 5 P. C. 221, at pp. 239, 240).

Thus, for example, where a purchaser seeks to set aside

or rescind a contract induced by fraud, he must apply for

relief with reasonable diligence, and where owing to delay

on his part other parties have acquired rights or the pro-

j)erty has deteriorated in value or changed in condition the

court will refuse rescission (see Directors of Central Rail,

Co. of Venezuela v. Kisch, (1867) L. R. 2 H. L. 99, at

pp. 125, 126).

In cases of concealed fraud where the plaintiff has not

discovered the existence of the fraud and has not had

reasonable means of discovering it, lapse of time will not

bar his right to relief, and where there is a statutory

limitation the period will commence to run only after dis-

covery of the fraud (see Gihhs v. Guild, (1882) 9 Q. B. D.

59; Brou-ne v. McClintock, (1873) L. E. 6 H. L. 456;

Bulli Coal Minivf) Co. v. Osborne, [1899] A. C. 351).

As to how far trustees can avail themselves of the benefit

of Statutes of Limitations in defence to claims in respect

of the trust property by the beneficiaries, see ante, p. 153.

Art. CL.—Equitable Bemediea in aid of Laiv.

Equitable remedies in protection of legal rights,

which were formerly available only in courts of equity,

and which are still within the peculiar province of the

equity jurisdiction, are of the following kinds :

—

(i. ) Specific performance of contracts.
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(ii.) Injunctions,

(iii.) Accounts,

(iv.) Receivers.

(v.) Administration of assets.

These five classes of equitable relief, forminf( as they do

important branches of equity jurisdiction at the present

time, require special discussion in this part of the work.

In addition to these, however, there were several other

kinds of equitable remedies which were formerly obtainable

under the concurrent or auxiliary jurisdictions of the

Court of Cbancery, and which are, under the present

system, obtainable in any Division of the High Court.

The rectification of contracts on the ground of mistake

and the rescission or setting aside of deeds or other instru-

ments for fraud, undue influence, etc., have already received

consideration in the discussion of "Mistake," "Fraud,"

and " Undue Influence " (ante, pp. 235, 259, 264). Other

equitable remedies were " Set-Off," i.e., the equitable

defence of setting up a countervailing claim to that of the

plaintifi" ; Interpleader, a proceeding by a person in posses-

sion of property in which he claims no interest for the

determination of the rights of adverse claimants ; Dis-

covery of facts or documents in the course of an action ;

Bills for the perpetuation of testimony ; Bills to take evi-

dences de bene esse, in the case of witnesses in ill-health,

resident abroad, or too old or infirm to appear before the

court ; Bills quia timet, for relief in case of apprehended

injuries; Bills of peace to establish in favour of or against

a number or class of individuals some right which there

was reason for supposing might be subsequently claimed or

disputed, the object being to prevent multiplicity of suits.

Actions in the nature of Bills quia timet and Bills of peace

are still maintainable. Most of these remedies were

E. A A
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originally obtainable only by substantive proceedings in

equity in aid of the defective procedure at law. They are

now in many cases regulated by statute, and by rules of

court, and since the Judicature Acts may properly be

regarded as matters of procedure. Information as to

them should therefore be sought in works on Practice

and Evidence, rather than in a text-book on the principles

of Equity.

I
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SECTION II.—SPECIFIC PERFORMANCE.

ARTICLE PAOK

CLI.

—

Nature of jurisdiction in specific per-

formance - . . . _ 355

CLII.—Appropriate tribunal - _ . 357

CLIII.—Jurisdiction discretionary - - . 358

CLIV.—Jurisdiction in personam - - - 3(51

CLV.—Foundation ofjurisdiction .- inadequacy

of legal remedy . . . . 362

CLVI.—Essential conditions of relief - - 366

CLVII.—Specific performance of parol agree-

ments ------ 368

-CLVIII.—Specific performance with variation - 370

CLIX.—Specific performance icith compensation

or abatement----- 371

CLX.— Title 375

CLXI.— Various defences to claim for specific

performance ----- 378

CLXII.—Judgment and incidental relief - - 383

€LXIII.—Modes of enforcing judgment - - 381)

Art. CLI.—Nature of Jurisdiction in Specific

Performance.

(1.) The specific performance of a contract means

the carrying out of an executory contract by each

of the parties thereto precisely according to its

terms.

(2.) A decree for specific performance is an

•equitable remedy which may be granted in a proper

A A 2
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case. This form of equitable relief is more particu-

larly, but not exclusively, associated with breaches

of contracts for the sale and purchase of lands and

leases.

Pakagraph (1).

The whole doctrlDe of specific performance, it has been

said, rests on the ground that a man is entitled in equity

to have in specie the specific article for which he has con-

tracted and is not bound to take damages instead (Hexter

V. Pearce, [1900: 1 Ch. 341, at p. 346, j^er Farwell, J.).

A contract for the sale of land is specifically performed

on the part of the vendor by execution of a conveyance to

the purchaser of the premises contracted to be sold, and,

on the part of the purchaser, by acceptance of such con-

veyance and payment of the agreed purchase-monej'.

When either party refuses or neglects to perform his part

of such contract, the appropriate remedy available to the

other is to bring an action for a decree for specific

performance of the contract against the party in default.

Paragraph (2).

The jurisdiction of the Court of Chancery in si^ecific

performance was based upon the absence or inadequacy of

any remedy at common law. The only remedy in the

common law courts was by action for damages. The

incompleteness or inadequacy of damages in the case of

breach of contracts relating to land was a defect in the

procedure which at an early j)eriod was remedied by the

assumption by the Court of Chancery of jurisdiction to

decree and enforce the specific p)erformance of contracts of

this class. The jurisdiction was soon extended to enforcing

specifically other contracts for the breach of which damages

were regarded as an incomplete remedy, and in respect of

which the court was able to enforce the execution of its

judgment. The various classes of contract in which relief
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by specific performance is obtainable will be considered in

the ensuing articles. The equitable remedy of specific

performance is, however, peculiarly associated with con-

tracts relating to sales and leases of land, and is more

frequently applied for in the courts in connection therewith

than in auv other class of contract.

Art. CLII.—Appropriate Trihunal.

(l.) All actions for the specific performance of

contracts between vendors and purchasers of land,

includino- contracts for leases, are assio;ned to the

Chancery Division of the High Court.

(2.) Actions for the specific performance of con-

tracts other than those relating to land are usually,

but not necessarily, tried in the Chancery Division.

(3.) In__a£tion.a_iQrJhreach__of contract to deliver

specific or ascertained goods, specific performance

may be ordered by any Division of the High Court.

Paragraph (1).

This express assignment to the Chancery Division of

actions for specific performance of contracts for the sale of

land and for leases was efi:ected by the Judicature Act,

1878, s. 34.

PaEAGKAPHS (2) AND (3).

Actions for the specific performance of any other con-

tracts than those for the sale of lands, or for leases, have

not in terms been assigned to the Chancery Division, and

may therefore be instituted in any Division of the Higli

Court.
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Inasmuch, however, as specific performance was a

remedy originally within the exclusive jurisdiction of the

Court of Chancery, the Chancery Division is still the more

appropriate forum for all actions to enforce the specific

jierformance of contracts. But it is provided by s. 52 of

the Sale of Goods Act, 1893, that in any action for breach

of contract to deliver specific or ascertained goods, the

court (i.e., any Division of the High Court in which the

action is being tried) may, if it think fit, on the application

of the plaintiff, direct that the contract shall be performed

specifically, without giving the defendant the option of

retaining the goods on payment of damages. The judg-

ment may be unconditional, or upon such terms and con-

ditions as to damages, payment of price, and otherwise as

to the court may seem just, and the application by the

plaintiff may be made at any time before judgment. This

section reproduces the provisions of the Mercantile Law
Amendment Act, 1856, s. 2 (as modified by the Judicature

Acts), w^hich itself was an extension of the provisions of

the Common Law Procedure Act, 1854, s. 78.

It should be mentioned that the county courts have

jurisdiction in actions for specific performance of agree-

ments for sale, purchase, or lease of any property, where

in the case of sale the purchase-money, or in case of a

lease, the value of the property does not exceed 5001.

(see County Courts Act, 1888, s. 67 ; see also Foster v.

Reeves, [1892] 2 Q. B. 255 ; Re.i- v. Birmingham County

Court Judge, [1904] 1 K. B. 827).

Akt. CLIII.—'I nri.sdictioii Disrrctlonani.

The remedy of .specific performance is one which

it is peculiarly within the discretion of the court to

grant or to refuse. Accordingly

—
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(i.) The court may, even where tlie contract is

valid and is one of a kind wliich it

specifically enforces, yet refuse to decree

specific performance on the ground that the

circumstances would make this form of

relief inequitable.

(ii.) The court may in approj)riate cases grant

specific performance of a contract uncon-

ditionally or with a variation in the expressed

terms of the contract, or with compensation

or abatement in price.

It has frequently been pointed out by the judges that

the granting of specific performance is a matter of dis-

cretion. The exercise of such discretion is not, however,

capricious or arbitrary, but is governed according to fixed

and settled rales and principles, in other words the dis-

cretign.. must be exercised judicially (see 2^cr Lord Eldon,

White V. Damon, (1802) 7 Ves. Sen. 30, at p. 35
;
j^tT

Lord Macnaghten, Bell v. Kennedy, (1890) 15 A. C. 75, at

p. 105). As a general rule, the equitable remedy will in

appropriate cases be granted, unless the plaintiff has by bis

conduct disentitled himself to relief in equity, or great

hardsbip would be involved (see Hexter v. Pearce, [1900]

1 Ch. 341, at p. 346, pei- Farwell, J.). i\lere inadequacy of

consideration or excess of value is not a ground for exer-

cising such discretion by refusing specific performance

{Hayii-ood v. Cope, (1858) 25 Beav. 140).

On the other hand the court would exercise its dis-

cretion, and refuse to enforce the specific performance of a

contract, where to decree its performance would be to

\J
compel a person who has entered inadvertently into it to

commit a breach of duty, as where trustees have entered

into a contract the performance of which would be a breach

of trust {Haywood v. Cope, (1858) 25 Beav. 140, at p. 152,
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per RoMiLLY, M.Pi.). Again, the court^in its discretion,

would not_com23el a purchaser to. accept a property whicli,

if he took no steps to prevent it, would by reason of its

state {e.g., if it were a brothel) at the time of the sale

1/) exposejiiffi as owner to criminaLj3llQ.CL&Rdiugs. In such a

case the court at any rate would not force specific per-

formance upon an innocent purchaser, though it might be

otherwise if the purchaser knew, or ought to have known,

the state of the property at the time of the contract

(see Hope v. Walter^ [1900] 1 Ch. 257, at p. 260, jjcv

LiNDLEY, M.E.).

"When the court refuses to specifically perform a con-

tract on the ground of hardship it does not thereby rescind

it. When a contract is rescinded the parties to it are

placed as nearly as possible in the position they would be

in had no contract been made. When, however, the court

merely refuses to perform a contract, the contract remains

and the plaintiff is left to his remedy by recovery of

damages at law (see Weclgicood v. Adams, (18-13) 6 Beav.

600). " I conceive the doctrine of the court to be this,"

said Lord Langdale in the case last cited (6 Beav. at

p. 605), that the court exercises a discretion in cases of

specific performance, and directs a specific performance,

unless it should be what is called highly unreasonable to

do so. What is more or less reasonable is not a thing that

you can define, it must depend on the circumstances of

each particular case. The court, therefore, must always

have regard to the circumstances of each case, and see

whether it is reasonable that it should by its extraordinary

jurisdiction interfere, and order a specific performance,

knowing at the time that if it abstains from so doing a

measure of damages may be found and awarded in another

court. Though you cannot define what may be considered

unreasonable by way of general rule, j'ou may very well, in

a particular case, come to a balance of inconvenience, and

determine the propriety of leaving the plaintifi' to his legal
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remedy by recovery of damages." " lu cases of specific

performance" (said Cotton, L.J., in Preston v. Liiric,

(1884) 27 Cb. D. 497, at p. 506), tbe com-t does not grant

tbat special equitable relief if it finds for any reason tbat

it would be wbat is called a bardsbip, or unreasonable to

compel tbe defendant specifically to perform tbe contract."

On tbis principle, in a contract for tbe sale of land

wbere tbe vendor is unable to give a bolding title to tbe

purcbaser tbe court will, in tbe exercise of its discretion,

refuse to decree specific performance of tbe contract, but

will leave tbe parties to tbeir remedies at law (see In re

Scott and Alvarez's Contract, [1895] 2 Cb. 603).

Wbere in fact any circumstances outside tbe written

contract and independent of it can be sbown to exist wbicb

would make a decree for specific performance inequitable,

tbe court would not grant sucb relief (see Clowes v.

Higginson, (1813) 1 Y. & B. 524, 2^er Plumer, V.-C, at

p. 527).

(ii.) Tbe circumstances under wbicb tbe court in its

discretion will decree specific performance of a contract

witli a variation in its expressed terms, or witb com-

pensation or abatement in price, are considered jjos/,

pp. 370—375, Arts. CLVIIl. and CLIX.

Art. CLIV.—Jurisdiction in personam.

In granting specific performance tbe court acts

m personam, and may, tberefore, decree specific

performance of contracts relating to land outside

the jurisdiction of tbe court
;
provided tbat tbe

defendant, or some property of his, be witbin the

jurisdiction, against whom or wbicb tbe court is

able to enforce its decree.
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Jurisdiction in specific performance is against the defen-

dant personally. The defendant is compelled to carry out the

decree of the court hy process against himself personally if

within the jurisdiction, or against any property of his

within the jurisdiction. For this reason specific per-

formance of a contract relating to land outside the juris-

diction would be enforced against a defendant who is

resident or has property within the jurisdiction (see Penii

V. Lord Baltimore, (1750) 1 Yes. Sen. 444). " The courts

of equity in England are, and always have been, courts of

conscience operating in personam and not in rem, and in

the exercise of this personal jurisdiction thej^ have always

been accustomed to compel the performance of contracts

and trusts as to subjects which were not either locally or

rations domicilii v;\i\i\n their jurisdiction. They have done

so as to laud in Scotland, in Ireland, in the Colonies and

in foreign countries " {per Lord Selborne, L.C, in

Kicing v. ()rr-Eicin<j, (1883) 9 A. C. 34, at p. 40).

Leave for the service of a writ- out of the jurisdiction

may be obtained when any contract affecting laud situate

within the jurisdiction is sought to be enforced (see

Ord. 11, r. 1 (b)).

Art. CLY.— I-'otDuhiliuii of Jurisdiclion :

InadctjiKKij of Lcyal llemcdti.

The jurisdiction to decree the specific per-

formance of any contract depends upon the

absence of any remedy at common law or the

inadequacy of the legal remedy Ijy action for

damajxes, from wliidi it follows that:

(1.) .S[)ecific performance will be decreed ojily_

in cases where there was no adequate

remedy at law.
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(2.) Specific performance will not Ijc decreed

in cases in which damages would afford

complete compensation.

"Unquestionably, the original foundation of these

decrees was simply this, that damages at law would not

give the party the compensation to which he was entitled

;

that is, would not put him in a situation as beneficial to

him as if the agreement were specifically performed" (see

Harnett v. Yiiiding, (1805) 2 Sch. & Lef. 548, at p. 553,

see also Ryan v. Mutual Tontine Assueiation, [1893] 1 Ch.

116, at p. 126). So that, as Kindeesley, V.-C, pointed out,

the principle on which a court of equity proceeds is this.

A court of law gives damages for the non-performance, but

a court of equity says "that is not sufficient—justice is not

satisfied by that remedy," and therefore a court of equity

will decree specific performance, because a mere compensa-

tion in damages is not a sufiicient remedy and satisfaction

for the loss of the performance of the contract (see Falcke

V. Gray, (1859) 4 Drew. 651, at p. 657).

Paragraph (1).

In the case of contracts for the sale of laud, the Court

of Chancery, regarding the legal remedy by action for

damages as inadequate from an early period (at any rate

from the reign of Henry YI., if not before ; see Fry on

Specific Performance, 4th ed.. Additional Note C,

" Cases illustrative of the early jurisdiction of Chancery

in specific performance," pp. 683 ct seq.), supplied an

appropriate and complete remedy by decreeing the specific

performance of the contract.

Specific performance of an agreement for a lease will be

granted, even where the lease agreed upon is merely for a

short term. Thus a decree for specific performance has

been made in the case of a tenancy which was deierminable

at the end of the second year {Lerer v. Kojlcr, [1901]

1 Ch. 543). In that case it was stated that, although
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specific performance is a discretionary remedy, it will be

granted even in the case of a very short term in a proper

case (see ibid, at p. 547, _/?er Byrne, J.: see also Dc ^rrtssrtc

V. Martyn, (1863) 11 W. K. 1020). But specific per-

formance of an agreement for a mere tenancy from year to

year has been refused, the remedy at law being regarded

as sufficient in such case, and moreover the period of the

tenancy might expire before the decree could^ be madf

which would render it useless {Clayton v. Illingicorth,

(1858) 10 Hare, 451 ; see also Lavery v. Piirsell, (1888)

39 Ch. D. 508, at p. 519, jjer Chitty, J.). Many other

agreements relating to land, such as agreements for the

exercise of oj)tions to purchase or take leasco, agreements

reserving rights of pre-emption, agreements for the sale

of annuities, and agreements for the grant of easements,

have been specifically enforced on the ground that the

remedy of damages is inadequate.

For the same reason, contracts for the sale and delivery

of specific chattels may, in exceptional cases, be ordered

to be specifically performed, as in the case of heirlooms, or

where a particular chattel is of unique value, or of peculiar

value to the plaintiff (see Duke of Somerset v. Cookson,

(1735) 3 P. Wms. 390). If damages would not be a

sufiicient compensation, the principle on which a court

of equity decrees specific performance is just as applicable

to a contract for the sale and purchase of chattels as to

a contract for the sale and purchase of land (see Falcke v.

dray, (1859) 4 Drew, at p. 658).

Contracts for the sale or allotment of stock or shares in

railway or other public companies {Paine v. l[utchutso)i,

(18G8) ]j. Jl. 1 Ch. 388) are specifically enforceable upon the

same principle that damages would not coin[)ensate for

their breach, for the amount of such stock or shares being

limited, they are not always obtainable in the market.

An agreement for the sale of business premises, together

with a business as a goiugj concern {Hawksley v. (Jatram,
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[1892] 3 Ch. 359), or for the s.'ile of goodwill with husi-

ness premises, is a suhject for specific performance.

Numerous other kinds of contract may be ordered to be

specifically performed, provided that damages would be an

incomplete remedy, and that the contracts are of such a

nature that the court would be able to superintend and

enforce the execution of its judgment, and that the plain-

tiff has not disentitled himself to relief (see Art. CLVI.,

Essential Conditions of Relief,
j^ost, p. 366).

Parageaph (2).

On the other hand, contracts the breach of which would

be amply satisfied by compensation in money, are not

subjects in respect of which the court will decree specific

performance. On this ground the court in a variety of

cases has refused to interfere where from the nature of the

case the damages must be commensurate to the injury

sustained (see Harnett v. Yielding, (1805) 2 Sch. & Lef.

548, at p. 553).

The most prominent instance of contracts of this class

is that of ordinary cojitracts for the sale and purchase of

goods and chattels of a description which is easily replace-

able. The parties in the event of the breach of such

contracts are left to their legal remedy of action for

damages. " Thus, if a contract is for the purchase of a

certain quantity of coals, stock, ^Sic, this court will not

decree specific performance, because a person can go into

the market and buy similar articles, and get damages for

the difference in the price of the articles in a court of law"

(see Falcke v. Gra//, (1859) 4 Drew, at p. 658, per

KiNDERSLEY, \.-C.).

On this principle, specific performance is refused

in the case of contracts for the sale or purchase of

stock in the Public Funds, pecuniary, damages enabling

a purchase of similar stock {Cuddee v. Butter, (1719)
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1 P. Wins. 570), of contracts for the loan of money,

whether on mortgage, or otherwise (South African Terri-

tories V. Wallington, [1898] A. C. 309), of an agreement

for a tenanc}' for a year only (see ante, at p. 364).

]

Art. CLYI.—Essential Conditions of Belief.

The court will decree specific performance only

in cases where such remedy is (i.) necessary,

(ii.) possible, (iii.) effective, (iv.) reasonable, and

€(|uitable in its operation, and (v.) where the court

is able to enforce the performance of the contract.

(i.) That the equitable relief will not be granted unless

it is necessary appears from the foregoing article, which

shows that the jurisdiction to grant specific performance is

limited to cases in which the legal remedy is incomplete.

(ii.) If specific performance of the contract is not in fact

'possible by reason, for example, of the defendant's inca-

pacity Lo perforin his part of the contract, as where he is

unable to make any title to the property or to convey any

part of the subject-matter of the contract, the plaiiitifl' would

be left to his legal remedy.

The court will not make a decree requiring the per-

formance of an act which the party is not lawfully competent

to do (see Ifurnrlt v. YirhVnKj, (1805) 2 Sch. & Lef. 548).

(iii.) The remedy must be effective or it will not be

granted. Thus, a contract which from its nature or by its

terms is revocable by the defiiidunt would not be specifi-

cally enforced, for the day after the decree it might be rendered

nugatory, and the court will not suil'er its assistance to be

invoked in vain (see Stnr<ic v. Midland liij. Co., (1858) 6

W. Ii. 233, at p. 234). Nor would a contract for partnership
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be enforced when the duration of the term of the partner-

ship is not definitely specified, for in such case the partner-

ship would be merely at will and determinable immediately

by either party (see Hercy v. Birch, (1804) 9 Ves. Sen. 357
;

see also Partnership Act, 1890, s. 32 (c)). So also an

agreement for a lease under which the lessee is in ])osses-

sion, and has done acts which would occasion a forfeiture of

the lease if granted, is not a subject for specific perform-

ance, as the remedy would be useless or ineftectual (see

Sivain v. Aiires, (1888) 21 Q. B. D. 289).

(iv.) The relief must be re.dsovablc and eqiiituhle in its

operation. If specific performance would in the particular

circumstances be unreasonable or involve hardship, or be

otherwise inequitable, the court in its discretion would

refuse the relief (see the cases cited in Art. CLIII,, Juris-

diction discretionary, ante, pp. 358—361).

(v.) The court must he able to enforce the performance

of the contract. Unless an eft'ective supervision is possible

and the court is able to enforce its judgment, specific

performance would be refused. Upon this principle contracts

for the performance of personal services (see Joh)ison v.

Shrewsbury, d-c, Ry. Co., (1853) 3 De G. M. & G. 914 ;

Bainbridge v. Smith, (1889) 41 Ch. D. 4(J2, at p. 474), or

contracts of a personal nature involving knowledge, skill,

or other qualifications personal to the contracting party,

such as a contract to sing or act at a theatre {Lumley v.

Wagner, (1852) 1 De G. M. & G. 604) will notbe siiecifically

enforced. Contracts for hiringand service {Rigbyy. Connol,

(1880) 14 Ch. D. 482, at p. 487 ; Baird v. Wells, (1890) 44

Ch. D. 661) ; contracts of agency {Chinnock v. Sainshury,

(1860) 30 L. J. Ch. 409) ; contracts of apprenticeship

[De Francesco v. Barnum, (1890) 45 Ch. D. 430, at p. 437);

contracts for the sale of goodwill apart from any business

{Baxter v. Conolly, (1820) 1 Jac. & W. 576) ; and contracts

for the sale of a business apart from the premises on which
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it is carried on {May v. Thomson, (1882) 20 Cli. D. 706),

fall within the same category and are not snhjects for a

decree of specific performance. So a covenant by lessors of

residential flats to employ a resident porter will not be

specifically enforced {Ryan v. Mutual Tontine Association,

[1893] 1 Ch. 116).

Contracts for building, repairs, or other works, are not

ordinarily specifically enforceable {Mayor, <l'c., of JVoIrer-

hamjJton v. Emmons, [1901] 1 K. B. 515, at p. 521, jm'

RoMER, L.J.), as the court is unable to exercise any super-

vision or enforce the execution of such works. But build-

ing agreements maybe ordered to be specifically performed

when the Avork to be done is clearly defined by the contract,

and the plaintiff has a substantial interest which is of such

a nature that he cannot adequately be compensated for

breach of the contract by damages, and the defendant has

by the contract obtained possession of the land on which

the work is contracted to be done {ibid, at p. 525). And
the court will decree specific performance of agreements

involving the execution of leases or other instruments con-

taining covenants to repair (see Paxton v. Neirton, (185-1)

2 Sm. & G. 437), although in the case of an agreement

for a lease containing stipulations by the lessee to execute

certain building works, specific performance of the agree-

ment for the lease was granted, but was refused as to the

l)nilding stipulations {Kay v. Johnson, (1864) 2 H. &
M. 118).

Art. CLVII.—Specific Performance of Parol

.{(jrciincnta.

Tlic court may iu certain cases order specifia

performance of parol agreements svhicli by law are

required to be in writing, and in particular specific

perfoi-mance of panjl agreements may be ordered

:
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(l.) Where compliance with the legal requirement

has been prcvcnred Ijy the fraud of the defendant

;

(2.) AYhere there has been such a part performance

of the contract by the plaintiff as is unequivocally

referable to the agreement

;

(3.) Where the defendant in an action for specific

performance has not raised the defence of the Statute

of Frauds on his pleadings, or has_expressly admitted

the contract

;

(4.) Wliere the sale is by direction of the court.

Under s. 4 of the Statute of Frauds no action can

be brought upon an}'^ agreement made upon consideration

of marriage, or upon any contract or sale of lands, tene-

ments, or hereditaments, or any interest in or concerning

them, unless the agreement, or some memorandum or note

thereof, is in writing, and signed by the party to be charged

therewith or some other person lawfully authorised. The

enforcement of the legal remedy is barred if the statutory

requirements are not compHed with (see Britain v. Rossiter,

(1879) 11 Q. B. D. 123).

Notwithstanding this provision, however, specific per-

formance of a parol agreement which under the statute ought

to have been evidenced by writing may in some cases be

ordered. In other words, equity has recognised certain excep-

tions to the statute or exceptional circumstances which will

take the case out of the operation of the statutory rule.

Paragraph (1),

If the reduction of the agreement to writing has been

prevented by the fraud of the party against whom specific

performance is sought, the non-compliance with the statute

would afford no defence to an action for specific performance

(see Viscountess Montacute v. Maxivell, (1720) 1 P. Wms.

at p. 616).

E.
'^

B B
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Paragkaph (2).

As to the doctrine of part performance, see Art. XCIX.,

supra.

Paragraph (3).

The defence that the Statute of Frauds has not heen

comphed ^vith must in order to he effectual be expressly

raised upon the pleadings (see Order, 19, r. 15, James v.

Smith, [1891] 1 Ch. 384 at p. 389). Where, therefore, in an

action for specific performance the claim alleges a contract

and the defendant in his defence does not plead the Statute

of Frauds he is under the ordinary rules of pleading deemed

to have waived his right. Specific performance may con-

sequently be decreed, notwithstanding that the statute has

not in fact been complied with {?,eQ Attorney-General v. Day,

(1749) 1 Yes. 218 at p. 221).

Paragraph (4).

In the case of a sale by and under the direction of the

court specific performance may be decreed, even though

the Statute of Frauds has not been complied with (see

Blagdeny. Bradhear, (1806) 12 Ves. Jr. 466 at p. 472).

I

Art. CLVIII.—Specific Performance in'tli Variaiim.

AVhere a contract in writing omits a material

term which was agreed upon by the parties, in an

action for specific performance of the contract, parol

evidence may be admitted to jjrove the variation,

and the court may decree rectification, and specific

performtiiice of tlic contract as rectified.

Pan^l evidence is as a general rule not admissible to

contradict or vary a written contract (see New London

Credit Syndicate v. Ncal, [1898] 2 Q. B. 487). In the
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discretionary jurisdiction in specific performance a defen-

dant is allowed, however, to prove by means of parol

evidence that owing" to fraud or mistake the written contract

does not completely express the terms agreed upon by the

parties (see Joynes v. StatJiain, (174G) 3 Atk. 387; Rams-

botfom V. Gosden, (1812) 1 V. & B. 165 at p. 168). And
when by parol evidence some material term is shown to

liave been omitted from the written agreement, the court

may at the instance of the defendant order specific per-

formance with the parol variation {Fife v. Clayton, (1807)

13 Ves. Jr. 546). In such a case the plaintiff might

obtain specific performance upon undertaking to perform

the contract with the variation set up by the defendant

{see Smith v. Wheatcroft, (1878) 9 Ch. D. 223). Eectifica-

tion of a written contract upon parol evidence of mistake,

and a decree for specific performance of the contract as

rectified, may, since the Judicature Act, be obtained by

the plaintiff in one action, in cases where there has been

part performance, or the contract is not within the Statute

of Frauds, or for any other reason the statute does not bar

the remedy (see Olley v. Fisher, (1886) 34 Ch. D. 367).

Art, CLIX.—Specific Ferformancc with Conqicnsatiou

or Ahatement.

(1.) On a coDtract for tlie sale of land where the

vendor is able to perform the contract in substance,

but not completely, he is nevertheless entitled to

compel specific performance by the purchaser, the

vendor making compensationfor the deficiency in

value.

(2.) Where the vendor is unable to perform the

contract in substance he is not entitled to compel

B 1) 2
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specific 2)erforraance by the purcliaser, but in such

case the purchaser is, as a rule, entitled to enforce

the contract as against the vendor, so far as it is in

the vendor's power to perform it, with an abatement

in the price projDortionate to the deficiency in value.

Paeageaph (1).

When the vendor can substantially, but not literally^

perform his contract, the purchaser is entitled to compen-

sation in respect of the difference between the property

which the vendor compels him to take and the property

as described in the contract.

The right of the purchaser to compensation is usually

provided for in the conditions of sale.

In the absence of any condition for compensation the-

difference between what the vendor contracted to do and

what he can actually do is the subject of compensation.

For example, if a leasehold interest of twenty years and

nine months has in the contract been represented as a

lease for twenty-one years, the vendor can compel specific

performance, but the purchaser has a right to be compensated

in respect of the difference (see Mortlock v. BuUcr, (1804)

10 Yes, Jr. 291, ycr Lord Thurlow at p. 305), So where on

the purchase of property by a tenant in possession it was.

described as being forty-six feet in depth, whereas in fact it

was only thirty-three feet, the deficiency was held to be a

subject for compensation {Kinf/ v. JJ^ilson, (1843) 6 Beav,

124), On the same principle the existence of trifling

incumbrances, such as a liability to a quit rent, does not

deprive the vendor of his right to specific performance.

The vendor's right to insist upon specific performance with

compensation exists, however, only in the case of a non-

essential defect, and not where the defect is essential or

material, as where the tenure of the property is different to

that expressed in the contract. Nor can the vendor enforce-
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the contract with compensation for a non-essential defect

Avhere he has knowingly misrepresented the property.

The conditions of sale frequently contain conditions as

to compensation. A usual condition is that errors or mis-

descriptions in the particulars or conditions of sale shall

not annul the sale, but shall entitle the purchaser to

compensation. The principles above stated are applicable
;

thus where a purchaser will get substantially what he has

contracted to buy, he will be compelled to complete with

compensation even though there be a considerable deficiency

of quantity, provided that such deficiency does not affect

the substance of contract he has bargained for (see lie

Fawcctt and Holmes, (1889) 42 Ch. D. 150). A condition

of this sort has been held not to extend to any defect of

title, but merely to error or misstatement in the subject

matter of the sale (see Dehenliam v. Saicbridge, [1901]

2 Gh. 98).

Another condition frequently is that there shall be no right

to compensation in respect of any error of measurement.

But, notwithstanding any such condition, if the error be

material or the result of misrepresentation calculated

seriously to mislead a purchaser, the vendor cannot obtain

specific performance (see In re Terry and White's

Contract, (1886) 32 Ch. D. 14 ; Jacobs v. Revell, [1900]

2 Ch. 858). The principle of compensation, whether there

be a condition or not, will not be applied where there has

been any intentional misrepresentation, even though the

difference be of such a character that if it had arisen from

mere error it would have been the subject of compensation

(see Price v. Macaidaij, (1852) 2 De G. M. & G. 339).

Moreover, notwithstanding any condition for compen-

sation, if a contract contains a misdescription in a material

and substantial point so far aff"ecting the subject-matter of

the contract as that it may be reasonably supposed that but

for such misdescription the purchaser might never have
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entered into the contract at all, in such case the contract is

avoided altogether, and the purchaser is not bound to resort

to the clause of compensation (see jxt Tindal, C.J., in

Flight V. Booth, (1834) 1 Bing. N. C. 370 at p. 377 ; see also

In re Puckctt and Smith's Contract, [1902] 2 Ch. 258).

Paragraph (2),

When the vendor has not got the whole interest which

he is under contract to convey, he is not, as a rule, able to

enforce the contract. On the other hand, under these

circumstances, the purchaser generall}- has the right to

insist upon taking the partial interest which the vendor can

convey, with abatement of the agreed price by way of com-

pensation for the difference (see JMortloch v. Buller, (1804)

10 Ves. Jr. 291 at p. 315 ; Barker v. Cox, (1876) 4 Ch. D.

404). Such relief M'ill not, it seems, be granted where tlifi

actual subject-matter which the vendor can convey is

substantially different from that stated in the contract (see

Bndd v. Lascdles, [1900] 1 Ch. 815). This jurisdiction

to enforce the contract specifically with compensation for

defects where the contract contains no terms as to compen-

sation, is based upon the equitable estoppel that where a

vendor by contracting to sell an estate as his own has

represented that it is within his power to convey the estate

as described, and the purchaser has relied upon such repre-

sentation, the vendor is precluded from afterwards saying

that he has not got the entirety, and, therefore, the pur-

chaser shall not have the benefit of his contract (see

Mortlock V. B idler, and liiuld v. Lascdles, cited supra).

This mode of relief by decree of specific performance with

abatement is not, however, granted to a purchaser in any

case in which it would involve hardship, or in which it

would operate unreasonably, unjustly, or inequitably. Thus
it would be refused when the partial performance of the

contract would be prejudicial to third parties (see Thomas
V. I>erin<i, (1837) 1 Keen, 729) ; or if the purchaser were

from the first fullv aware of the defect in the vendor's
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title {Castle v. Wilkins<»i, (1870) L. E. 5 Ch. 534) ; or

when the misdescription of the suhjcct-raattcr of the sale

has been corrected at the auction (///. }-e Hare and O'More's

Contract, [1901] 1 Ch. 93) ; or where the compensation is

incapable of assessment, as in the case of compensation for

restrictive covenants (Iliidd v. Lascellcs, [1900] 1 Ch. 815).

Nor Avould this relief be available to a purchaser when a

condition exists which enables the vendor to annul the sale

on the purchaser making, or insisting upon, a requisition

with which the vendor may be unable or unwilling to

comply (see, for instance. In re Delghtoii and Harris's

Contract, [1898] 1 Ch. 458), for the vendor may reserve

the right to rescind rather than to complete with compen-

sation. But even when so protected the vendor could not

annul the sale under the condition if he has no title what-

ever to the property sold (see Boivinan v. Hyland, (1878)

8 Ch. D. 588; see also In re Jaclcmn ond Iladen'a Con-

tract, [1905] 1 Ch. 603), and in the exercise of the power

he must act reasonably and not arbitrarily (see In re Starr-

Botckett Building Society, (1889) 42 Ch. D. 375).

Art. 01.'^.—Title.

An action for specific performance of a contract

for the sale of land may be dismissed at the trial on

the ground of a defec^ in the, title of the vendor

where such defect clearly appears upon the pleadings.

AVhere no defect appears in the title, yet if the title

lias not been accepted by the purchaser, an inquiry

as to title may be directed.

It is not within the province of this work to discuss in

detail the nature of the title which a purchaser of land can

legally require, or the law relating to the contract, con-

ditions of sale, the abstract of title, and requisitions upon

title. These topics form the subject of very numerous
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decisions, information as to which should be sought in tbe

text books on Conveyancing (see Prideaux's Precedents in

Conveyancing, 19th ed.; Dart's Vendors and Purchasers,

7th ed. ; Farrer on Conditions of Sale).

It may, however, be stated generally, that on an open

contract for the sale of real property, the vendor, as a rule,

is obliged to give a good title. " A purchaser," said Lord

Justice Fry, "of course has jjr/?»a/(R';e a right to a good

title " (Ellis V. Borders, (1885) 29 Ch. I). 6(31 at p. 672).

A good title has been said to be " one which an unwilling

purchaser can be compelled to take, and contrasted with

that any title which an unwilling purchaser cannot be

forced to take is a bad one " (per Lindlfa', L.J., In vc

Scott and Alvarez's Contract, [1895] 2 Ch. 603 at p. 613).

In the case of an open contract for the sale of freeholds,

the vendor, as a rule, is bound to deduce a title for at least

forty years (Vendor and Purchaser Act, 1874, s. 1).

The purchaser's right to title is very frequently regulated

and restricted in practice b}' express stipulations contained

in the contract or conditions of sale. Thus the purchaser

may by stipulation be precluded from requisitioning the

vendor or making any inquiry of him respecting his title.

Even when such a condition exists the purchaser would

not be thereby precluded from taking any objection to the

title Avhich he can prove without requisition or inquiry of

the vendor, and if the title be defective, specific performance

would not be decreed (see Waddcll v. Wolfe, (1874)

L. Pt. 9 Q. 13. 515).

Moreover, the purchaser may by express condition be

precluded from making any objection or inquiry whatever

respecting the title. In such a case, as a rule, he will be

obliged to accept the title, and s])ecific performance is

generally enforceable, even if the title prove defective (see

/// re Xational Provincial Bank of Kiif/laiid and Marsli,

[1895] 1 Ch. 190). Exceptions, however, there are to
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this rule, as, for example, where the defect in the title has

been disclosed by the vendor, where there has been mutual

mistake as to the subject-matter of the contract, or where

the sale is by the court. And, notwithstanding" such a

strict condition, where such a vital defect exists that the

vendor cannot give a holding title to the purchaser, the

court would refuse to decree specific performance, which if

enforced would involve the purchaser in a litigation to

which he would have no defence, for specific performance

has never been granted " when the purchaser shows the

court that the title he is asked to have forced on him is

bad in the sense that he can be turned out of possession

to-morrow " (In re Scott and Alvarez's Contract, [1895]

2 Ch. 603 ; see j)er Lindley, J., at p. 613).

The trend of modern decision seems to be that, apart

from such stipulations as to title, the court will not compel

an unwilling purchaser to accept a title which is doubtful as

to fact or law (see Trustees of Hollis' Hospital and Hague s

Contract, [1899] 2 Ch. 540 ; In re Marshall and Salt's

Contract, [1900] 2 Ch. 202 ; In re VerrcWs Contract,

[1903] 1 Ch, 65), For example, where the vahdity of a

title depended upon the doubtful question whether the

predecessor in title of the vendor had purchased without

notice of the defect in title, the court refused to force the

title upon the purchaser {In re Ilandman and Wilcox's

Contract, [1902] 1 Ch, 599), So, also, where the title

depended upon the determination of complicated and

ambiguous transactions {In re Douglas and PouclVs Con-

tract, [1902] 1 Ch. 296). On the same principle, the

court refused to decree specific performance of a contract

for sale against the purchaser when a bond fide claim

affecting the vendor's title had been made by a third party,

though no action to enforce such claim was actually

pending {George v, Thomas, [1904] 90 L. T. 505).
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p:quitakle remedies.

Art. CLXI.—Various Defences to Claim for Spedfir

Performance.

The following among other grounds constitute

defences to an action for specific performance which

would justify the court in refusing the equitable

relief :

—

(i.) Absence of any Ijinding contract, whether

owing to incompleteness of form, non-

compliance with the Statute of Frauds,

or otherwise.

(ii.) Incapacity of either party to contract.

(iii.) Absence or failure of consideration.

(iv.) Illegality of the contract,

(v.) Contract by a corporation ultra inres.

(vi.) Want of mutuality.

(vii.) Uncertainty or ambiguity of the contract.

(viii.) Noil-performance of a condition precedent.

(ix.) AVant of title in vendor,

(x.) Fraud, misrepresentation, or mistake.

(xi.) Hardship or unreasonableness.

(xii.) Kescission of the contract,

(xiii.) Laches or delay.

The foregoing euumeration must not be taken to be an

exhaustive category of possible defences to an action for

specific performance. It represents merely a list of the

characteristic defences available and of frequent occurrence
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ill practice. It should, moreover, be considered as sup-

plemental to the rules relating to the jurisdiction and

conditions of relief, which have been discussed in the

preceding articles.

(i.) There can be no specific performance unless there

is a concluded and binding contract between the parties.

For information as to what constitutes a binding contract

reference must be made to the text-books upon the law of

contract.

A defence to the action for specific performance is

frequently based upon the provisions of s. 4 of the Statute

of Frauds, which, in the case of " any contract or sale

of lands, tenements, or hereditaments, or any interest

in or concerning them," requires the agreement or some

memorandum or note thereof to be in writing and signed

by the party to be charged therewith, or some lawfully

authorised agent. There are very numerous decisions as

to what note or memorandum in writing is sufficient to

satisfy the statute, which it is not necessary here to

discuss. The contract may be, and very frequently is,

contained in correspondence between the parties. In this

case the whole of the correspondence must be taken into

account, and not merely isolated letters, and if a complete

contract appear upon the correspondence it may be speci-

fically enforced, even though it may have been intended to

embody the terms in a more formal document (see liossiter

V. Milla; (1878) 3 A. C. 1124 ; Hassey v. Ilonie-Pai/ne,

(1879) 4 A. C. 311 ; Bristol, d-c, Aerated Bread Co. v.

Maggs, (1890) 44 Ch. D. 616; Bellamy v. Debenham,

(1890) 45 Ch. D. 418 ; ibid., [1891] 1 Ch. 412 ; Xnrth v.

Perckal, [1898J 2 Ch. 128).

Where the Statute of Frauds is relied upon as a defence

it must be specially pleaded (see Order 19, rule 15).

Under the construction of equity, however, the contract in

certain cases may be taken out of the operation of the

statute so as to be capable of specific performance, even
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though the provisions of the statute have not been complied

with (see Art. CLVII., Si)ecific Pcrfonnaitce of Parol

Agrvements, ante, p. 368).

(ii.) The personal incapacity of either of the parties lo

enter into or he bound by the contract, by reason of infancy

(see Luvdcy v. Raveuseroft, [1895] 1 Q. B. 683), coverture,

insanity, or otherwise, would afford the same defence to a

claim for specific performance as to an action for damages

lor breach of the contract, and need not here be discussed.

(iii.) Specific performance of a voluntary contract, that is,

a contract entered into without consideration, will not be

decreed (see StcpJunis v. Green, [1895] 2 Ch. 148 at p. 162
;

see also In re Earl of Lucan, (1890) 45 Ch. 1). 470).

Failure of consideration in some cases will also afford a

defence, as for instance where the contract, by destruction

of the subject-matter, becomes impossible of performance

(see Couturier v. Hantie, (1856) 5 H. L. C. 673).

(iv.) When a contract is illegal by reason of being at its_

inception, or subsequently becoming, opposed to statute

law (see Athinson v. Ritchie, (1809) 10 East, 533 at p. 534),

or being opposed to public policy, as in the case of a

contract to prevent a criminal prosecution (see WinclJiill

Local Board v. Vint, (1890) 45 Ch. D. 351), it is not

enforceable either at law or in equity. When, in fact,

the object of either the promise or the consideration is to

promote the committal of an illegal act, the contract itself

is illegal, and cannot be enforced (see Consolidated Ex-

ploration (( Einance Co. v. Mu-si/rare, [1900] 1 Ch. 37).

(v.) A contract by a corporation or limited company

which is idtra vires, or beyond its powers, as being of a

nature not included in the memorandum of association,

cannot be specifically enforced (see Ashhury liailaay

Carriage dc Iron Co. v. lliehe, (1875) L. K. 7 H. L. 653).

But a contract by directors of a company which is in excess
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of the powers of the directors, but within the powers of

the company, mij^-ht, if subsequeutly^ny ratified (see

Irvine v.Unioii Bank of AastraUa, (1877) '2 A. C. 266),

become a subject for specific performance.

(vi.) Want of mutuality in the contract is a defence

to a claim for specific performance. " Whenever, whether

from personal incapacity to contract, or the nature of the

contract, or any other cause, the contract is incapable of

being enforced against one party, that party is equally

incapable of enforcing it against the other " (see Fry,

Specific Performance, 4th ed., at p. 203). The court, it has

been said, does not grant specific performance unless it can

give full relief.to both parties (see Blackett v. Bates, (1865)

L. R. 1 Ch. 117 at p. 124, iwr Lord Cranworth, L.C).

Exceptions to, or limitations of the rule are that the

court may enforce specific performance in favour of a

party who has not signed a contract within s. 4 of the

Statute of Frauds against one who has ; and where a

vendor, having merely a partial interest, could not enforce

the contract against the purchaser, specific performance

with an abatement in price may nevertheless, as we have

already seen, be decreed in favour of the purchaser.

(vii.) The contract in order to be executed by the court

must be certain and defined (see Lord yValjmh v. Lord

Orford, (1797) 3 Ves. Jr. 401 at p. 420). If any vagueness,

or uncertainty, as to the terms of the contract exist, specific

performance would be refused (see, for example. Pea ire v.

Watts, (1875) L. R. 20 Eq. 492).

(viii.) The non-performance or non-observance of ii

condition precedent will constitute a defence to an action

for specific performance of the contract. Thus where an

agreement for a lease contains a condition precedent to

the granting of the lease (e.g., to erect buildings or do

repairs), specific performance will be refused unless the
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condition has been performed (see Counter v, Macpherson

,

(1845) 5 Moo. P. C. C. 83 ; Williams v. Brisco, (1882)

22 Cb. D. 441).

(ix.) The inability of a vendor to make a good title to

the property contracted to be sold before the day named

for completion may be a bar to specific performance. So

where a vendor contracted to convey certain mines which

he had no power to convey, nor to compel a conveyance of

from any other person, specific performance was refused

(Bellamj/ v. Behenhain, [1891] 1 Ch. 412).

The nature of the title which can be insisted upon by u

purchaser in the case of a contract for the sale of land

depends usually upon the terms of the contract or the

conditions of sale (see Art. CLX., Title, siijira, p. 375.)

(x.) Fraud, or fraudulent, or even innocent misrepre-

sentation by a plaintiff which induced the defendant to

enter into the contract, or fraud in the course of the per-

formance of the contract, or fundamental mistake, are

grounds upon which the court will refuse specific perform-

ance, for "he who seeks equity must come with clean

hands " (see supra, pp. 235—259 ; see also Seddon v.

Xorth Eastern Salt Co., [1905] 1 Ch. 326 at p. 332).

(xi.) Hardship or unreasonableness affords a ground of

defence to an action for specific performance in the sense

that if enforcing the contract specifically would involve

hardship, or in the circumstances would be unreasonable,

the court in the exercise of its discretion would refuse a

decree for specific performance. Instances of the refusal

of a decree upon these grounds have been considered in

Art. CLIII., Jurisdiction, discretionart/ {supra, p. 358).

The meaning of hardship in the construction placed upon

it in equity has been discussed in Art. CLIII., supra.

(xii.) AVh(;n there has been a rescission of the contract

specific ])errorniance will never be ordered, wdiether the
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rescission was for fraud, or was under power reserved in

the contract (see In re Deighton and Harris's Coutnirt,

[1898] 1 Ch. 458), or by actual or implied agreement

between the parties to rescind, or by conduct of the

plaintiff amounting to waiver of his rights under the

contract. AVhere the plaintiff has elected another remedy

specific performance will be refused. As to obtaining an

order for rescission in the course of an action for specific

performance, see Art. CLXIII., infra, pp. 389—391.

(xiii.) A plaintiff to be entitled to the equitable relief

of a decree for specific performance must be "ready,

desirous, prompt, and eager." Unreasonable delay iu

enforcing his claim or in the performance of his part of

the contract will as a rule be a defence to the action (see

Mills V. Haywood, (1877) 6 Ch. D. 196 at p. 202, per

OoTTON, L.J. ; Levy v. Stogden, [1899] 1 Ch. 5 ; see also

Art. CXLIX., pp. 345, 346, 349, 350).

Injcases in which time is of the essence of the contract

it must be strictly observed.

Art. CLXII.—Judgment and Incidental Relief.

The judgment in an action for specific performance

may contain such of the following, or other, orders,

declarations, and directions as the circumstances of

the case may require :

—

(i.) Order for specific performance.

(ii.) Order for inquiry as to title.

(iii.) (Jrder for compensation or ahatcmcnt.
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(iv.) Declaration of unpaid vendor's lien.

(v.) Order for inquiry as to rents and profits.

(vi.) Order for inquiry as to interest.

(vii.) Order for execution of conveyance and

delivery of title deeds.

(viii.) Order for inquiry as to damages.

(ix.) Order for return of deposit.

The form of judgment or decree for specific performance^

and the directions consequential thereon, must necessarily

depend upon the particular circumstances of each case.

In contracts relating to the sale and purchase of land the

form of the judgment will vary according to whether the

plaintiff, who has obtained the decree, be the vendor or

the purchaser. In some cases, again, the title may have

been accepted or established. In others where the title

has not been admitted or proved before judgment a refer-

ence as to title will be necessary. Various declarations,

and directions or orders consequential upon the decree,

or modes of incidental relief appropriate in the particular

circumstances, may be incorporated in the judgment.

Those of more frequent occurrence in practice are men-

tioned above, and will now be explained, but the list

is by no means exhaustive. Injunctions as axillary to

specific performance are discussed in the next section

(Art. CLXXVIII., post, p. 482).

(i.) Orderfor specijic perfonnance.—The declaration that

the contract sued upon is a binding contract, and ought to

be specifically performed, is, of course, the main object of

the action.

Such an order may be in the following form :
" Declare

that the agreement dated the day of in the

pleadings mentioned ought to be specifically performed
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and cavried into execution, and order and adjudge tlie

same accordingly."

Or, in the ease of specific performance of a contract for

sale of land :
" The court doth declare that the agreement

in the pleadings mentioned constituted a binding contract

between the plaintiff and the defendant for the sale by the

defendant to the plaintifl" of acres of the defendant's

freehold land situate at in the county of

at the price of £ , and that the same ought to be

specifically jjerformed and carried into effect ; and doth

order and adjudge the same accordingly " (see NortJi v.

Perceval, [1898] 2 Ch. 128 ; see also Seton on Decrees,

6th ed., pp. 2206—8).

When the title has not been established, it is usual for

the decree to declare the right to specific performance in

case a good title can be shown.

(ii.) Inquiry as to title.—The court may before, or at

the trial of an action for specific performance, dii-ect an

inquiry as to the title of the vendor. Such an inquiry

may be ordered not only in the case of contracts relating

to freeholds or leaseholds, but in any case in which a

decree for specific performance could be made. Hence it

has been ordered m the case of a contract for sale of

mining shares {Curling v. Flight, (1818) 2 Ph. ()18).

The order for inquiry as to title is usually made

at the trial, but, under Order 33, rule 2, any necessary

inquiries may be ordered to be made at any stage of the

proceedings.

For forms of inquiry as to title, see Seton on Decrees,

6th ed., p. 2226.

Questions as to title may also be determined on origi-

nating summons under the Vendor and Purchaser Act,

1874.

E. cc
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(iii.) Order for compensation or abatement.—The cir-

cumstauces under which, and the principles on which,

compensation for deficiency or an abatement in price will

be ordered in an action for specific performance have been

discussed in Art. CLIX., supra, p. 371. For forms of

order see Seton on Decrees, 6th ed., pp. 2258—61.

(iv.) Deelaration of unpaid vendor s lien.—The nature

of the equitable lien of an unpaid vendor over the land

sold in respect of the unpaid purchase-money, interest

and costs has been explained {supra, p. 322). In a

proper case the vendor may in his action for specific per-

formance obtain a declaration of the existence of his lien

with " liberty to apply " to the court to enforce it. For

form of such declaration, see Seton on Decrees, 6th ed.,

pp. 2290— 1, forms 5—8. As to the mode of enforcing

the lien see supra, p. 323.

(v.) Inquirtj as to rents and profits.—As a rule a vendor

is entitled to the rents and profits of the property sold up

to the date fixed for completion. As from that date the

purchaser is entitled to the rents and profits, and the

vendor must account to him for Avhat he has received.

When necessary, therefore, the judgment will order an

account to be taken of rents and profits received b}' the

vendor (see Jeffern v. Stewart, [1899], 80 L. T. 17 ; Bennet

V. Stone, [1903] 1 Ch. 510 ; see further on this subject

Fry on Specific Performance, 4th ed.. Chap. V.).

(vi.) Inquirjf as to interest.—In the absence of any

express term or stipulation in the contract, or conditions

of sale, as to interest, a purchaser who completes after the

time stipulated is usually regarded as having been in

possession since the date fixed for completion. From that

date, therefore, being entitled to the rents and profits,

if any, he is generally liable for interest on the unpaid

purchase-money at the rate of 4 per cent., but not when

the delay in execution was due to the vendor. An



JUDGMENT AND INCIDENTAL RELIEF. SST

inquiry of the amount of interest due will be ordered

when necessary.

The contract, however, usually stipulates for the pay-

ment of interest if the purchase be not completed on the

day named. In this event an inquiry as to the amount of

interest due from the purchaser on the unpaid purchase-

money will be ordered, and the amount of the rents,

profits, and taxed costs will be ordered to be deducted from

the amount of the purchase-money and interest (see North v.

Perceral, [1898] 2 Ch. 128 at p. 133 ; J>'fn-j/ v. Stncart,

[1899] 80 L. T. 17 ; Bcnnet v. Stone, [1903] 1 Ch. 510).

But notwithstanding any such stipulation, a vendor who has

been guilty of wilful default will not be entitled to interest

(see In re Hetlinr/ and Merton's Contract, [1893] 3 Ch.

269 ; In re Wilson and Stevens' Contract, [1894] 3 Ch.

546 ; In re Woods and Lewis' Contract, [1898] 2 Ch. 216.

See further Fry on Specific Performance, 4th ed.. Chap. Y.,

and Farrer on Conditions of Sale, pp. 59 et seq.}.

(vii.) Execution of conveyance and deliver}) of title

deeds.—In an action by a purchaser for specific perform-

ance, a usual order is " that upon the plaintiff paying to

the defendant the balance which shall be certified to be due

to him in respect of the purchase-money and interest, after

deduction of the amount of the rents, profits, and taxed

costs, the defendant to execute a proper conveyance of the

lands comprised in the agreement to the plaintiff or to wdiom

he shall appoint, such conveyance to be settled by the

judge in case the parties differ, and deliver to the plaintifi'

(upon oath if required) all deeds and writings in his

custody or power relating thereto " (see North v. Perceval,

[1898] 2 Ch. 128 at p. 133 ; Jeferij v. Stewart, [1899]

80 L. T. 17).

In the same way the execution of any other instrument,,

such as a lease, transfer, assignment, etc., which may be

necessary to the specific performance of a contract, may be

ordered.

cc 2
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(viii.) Inqnirji as to damages.—In ac-tions for sj^ecilic

performauce there is power (under Lord Cairns' Act (the

Chancery Amendment Act, 1858), s. 2, or the Judicature

Acts) to award damages in addition to specific performance

in whole or in part, in substitution for specific performance,

or where there is no case for specific performance (see Fry

on Specific Performauce, 4th ed. at p. 558).

When damages have not been assessed at the trial the

judgment may direct an inquiry as to the amount of

damages sustained by the plaintiff by reason of the non-

performance of the contract by the defendant, or an

inquiry whether the plaintiff has sustained any and what

damages by reason of the delay of the defendant in

completion of the agreement.

A plaintiff" may be awarded damages although he may
not be entitled to specific performance. So where a

plaintiff by delay in payment of the balance of the pur-

chase-money was held to have disentitled himself to

equitable relief, he was awarded damages, as his conduct

did not amount to a repudiation of the contract {Cornwall

V. Henson, [1900] 2 Ch. 298). A plaintiff cannot, how-

ever, obtain rescission of the contract and, at the same

time, damages for its breach {Henti/ v. ScJinJfler, [1879]

12 Ch. D. G6G).

For form of judgment for specific performance Avith

inquiry as to damages, see Seton on Decrees, 6th ed.,

p. 2207, form 5 ; for form of order for damages for failure

to make good title and for non-performance, ibid., p. 2227,

form 5.

(ix.) Return of deposit.—Where a purchaser has paid

a deposit and an action brought by the vendor against him

for specific performance has been dismissed for want of

title or otherwise, the defendant is usually entitled to an

order for the return of his deposit with interest.
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" The deposit is not merely a part payment of the pur-

chase-money, but constitutes a security for the comi)letion

of the purchase, so that if the purchaser fails to perform

his part, the vendor may retain it. On the other hand, if

the vendor fails to perform the contract on his part, and

there is no default on the part of the purchaser, the latter

may, in the absence of a stipulation to the contrar}', recover

the deposit from the vendor " (see Levy v. Stof/dcn, [1898]

1 Ch. 478 at p. 485, jx'i' Stirling, J.). In such case the

purchaser has a lieu upon the estate for the amount of his

deposit and interest (see WInthread cO Co., Ltd. v. Watt,

[1901] 1 Ch. 911).

For form of order for return of deposit, see Seton on

Decrees, 6th ed., p. 2266, forms 6 and 7 ; for form of

declaration of lien for deposit, ibid., p. 2249, form 28.

Art. CLXIII.—Modes of Enforcing Jiuhjiiwiil in

default of Compliance.

A iu<lgi3^ent for specific performance when not

complied with mayjje eji^forced by the plaintiff in

one or more of the following ways according to tlie

terms of the judgment, that is to say, the plaintiff

may obtain :

(i.) ki\ order appointing a time and place for

payment of the purchase-money and

delivery of the conveyance, or a period

within which the defendant is required to

comply with the judgment, and in default

of compliance proceedings may be taken

against the defendant for contempt ;
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(ii.) A direction that the act required by the

judgment to be done be done l)y the

plaintiff at the cost of the defendant

;

(iii.) An order for the rescission of the contract
;

(iv.) An order for enforcing a vendor's lien by

sale or receiver
;

(v.) A vesting order in lieu of conveyance, or an

order appointing some person to execute a

conveyance.

(i.) After obtaining judgment the plaintiff may on

motion obtain an order for completion of the contract by

payment of the unpaid purchase-money and delivery of

the conveyance and title deeds at a specified time and

place (see Morgan v. Brisco, (1886) 32 Ch. I). 192), or

an order appointing a time within which the defendant

must comply with the judgment. In the event of non-

compliance with such an order a writ of sequestration may
be immediately issued against the defendant's estate and

eifects (see Order 43, r. 6 ; see also Debtors Act, 1869,

s. 8 ; for form of order appointing time and place for

execution, see Seton on Decrees, 6th ed., pp. 2285—7).

A judgment for the payment of money is enforceable by

writ oi fieri facias or elegit (Order 42, r. 3); a judgment

for the delivery of possession of laud, by writ of possession

(Order 42, r. 5) ; a judgment for the recovery of any property

other than land or money, by writs of deliver}', attachment,

or sequestration (Order 42, r. 6) ; a judgment requiring

any person to do any act other than the payment of money,

or to abstain from doing anything, by writ of attachment,

or by committal (Order 42, r. 7). Application for leave

to issue a writ of attachment must be on notice to the

party against whom the attachment is to be issued (Order

44, r. 2).
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(ii.) Besides, ov instead of, proceedings against the

disobedient party for contempt, the court ma}' direct that

the act be done, so far as practicable, by the party who has

obtained judgment, or some other person appointed by the

court, at the cost of the disobedient j^arty, and execution

may subsequently issue for the amount of the expenses

incurred (Order 42, r. 30).

(iii.) An order for the immediate rescission of the con-

tract may be obtained on application by motion when the

party in default has refused to complete, otherwise the

order may be for rescission in default of completion within

a time named (see Henty v. Sehriklcr, (1879) 12 Ch. D.

666 ; Jefcnj v. Steicart, [1899] 80 L. T. 17 ; Okie v.

Okie, [1904] 1 Ch. 35 ; Seton on Decrees, 6th ed.,

p. 2288, forms 3 and 4).

(iv.) In cases where the plaintitf is a vendor, and in the

judgment for specific performance has obtained a declara-

tion that he is entitled to a lien for unpaid purchase-money,

he may obtain on motion or by petition an order for the

enforcement of bis lien by sale of the property, by

appointment of a receiver pending sale, or in some cases by

injunction to restore possession of the property (see

Sedgwick v. Wat/ord, cOc, By. Co., (1867) 36 L. J. Ch.

379 ; Allgoody.Merrybent, dc, By. Co., (1886) 33 Ch. D.

571; see also Seton on Decrees, 6th ed., pp. 2290, 2291,

forms 6 and 7). As to lien on proceeds of sale of leaseholds

see Davies v. Thomas, [1900] 2 Ch. 462.

(v.) In eases wdiere the plaintifl' is a purchaser of land,

and has obtained judgment for specific performance, when

he is unable to get a conveyance of the property, he may

obtain a vesting order, vesting the defendant's estate in

him (Trustee Act, 1893, ss. 31—31) or an order nomi-

nating some person to execute a conveyance of the estate

to him (Judicature Act, 1884, s. 14 ; see also Seton on

Decrees, 6th ed., pp. 2287, 2288, form 2).
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Art. CLXIY.—Nature of Iiijnnclions.

(l.)/An injunction is an order of the court

granted for the purpose of restraining the doing,

continuance, or repetition, by the person enjoined,

(jr his servants or agents, of some wrongful act,

which constitutes an infringement of a legal or

ecjuitable right.
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(2.)-A mandatory injunction is one which directs

the performance of some positive act, with the

object of restoring the condition of things existing

before the infringement of the plaintiti"'s right.

(3.) An interim or interlocutory injunction is one

whicli is granted before the final determination of

the rights of the parties, with the object of pro-

tecting the rights of a plaintiff pending the trial and

judgment.

Paragraph (1).

Formerly injunctions were granted by the Court of

Chancery to restrain proceedings in other courts. These

were known as " common injunctions," as distinguished

from " special injunctions " to restrain the commission or

continuance of wrongful acts unconnected with judicial

proceedings. Common injunctions were granted to pre-

vent the institution, or continuance of proceedings at law,

which were opposed to the principles of equity, e.;/., when

a claim resting on a bare legal title was asserted in the

Common Law Courts, against a defendant who had an

equitable estate or title, or when an action was brought at

law upon a contract or instrument obtained by fraud or

undue influence. This jurisdiction, the exercise of which

not infrequently resulted in conflict between the Court of

Chancery and the Courts of Common Law, was, in eftect,

abolished by s. 24 (5) of the Judicature Act, 1873 (see

supra, p. 344). In modern practice, since this legislation,

a stay of proceedings may be directed by the court before

which an action is pending, upon any ground which, under

the earlier practice, would have justified the Court of

Chancery in granting an injunction to restrain the legal

proceedings.

In any cause or matter in which an injunction has been,

or might have been claimed, the plaintiff may, before or
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after jiulgment, apply for an injuuctiou to restrain the

defendant or respondent from the repetition or continuance

of the wrongful act or breach of contract complained of, or

from the commission of any injur}^ or breach of contract of

a like kind, relating to the same property or right, or

arising out of the same contract, and the court or a judge

may grant the injunction either upon or without terms, as

may be just (Order 50, r. 12).

Paragraph (2).

A mandatory injunction is an order w'hich not only

requires the defendant to refrain from future illegal acts,

but also directs him to restore matters to the condition in

which they were when the claim arose, so as to place the

plaintifl' in the same position as he was in before the act

complained of was done.

The jurisdiction to grant a mandatory injunction is

exercised with extreme caution, and only in cases where

the injury, although infringing a legal right, could not be

adequately compensated by damages (see Colls v. Home

and Colonial Stores, [1904] A. C. 179 at pp. 192—3, 212
;

Kinr V. Jolly, [1905] 1 Ch. 480).

Such an injunction as a rule will be granted before tlie

establisbment of the plaintiffs right, only where irreparable

injury would otherwise result, or where the defendant con-

tinues the acts complained of after direct notice, or after

proceedings have been commenced. When, for example,

a defendant in an action to restrain him from building so

as to infringe the plaintiff's right to light, after receiving

notice of motion for an injunction, endeavoured to anti-

cipate the action of the court by hurrying on the building

complained of, an injunction was granted ordering him to

pull down the building so erected (see Daniel v. FeiyasiDi,

[1891] 2 Ch. 27).

So also, in an action for an injunction to restrain the

defendant from Ijuilding so as to obstruct the plaintirt"'s
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ancient lights, where the defendant evaded service of the

writ, and, after having been previously warned by the

plaintiflf, continued to build, an interlocutory mandatory

injunction was granted, ordering the defendant to pull down
so much of the building as had been erected subsequently

to the warning (J'an Joel v. lloni.sey, [1895] '2 Ch. 774).

Since the Judicature Acts the courts have full power to

award damages in lieu of granting an injunction, but, as

has been pointed out in a recent important decision in the

House of Lords, " an injunction is necessary if, for

instance, the injury cannot fairly be compensated by money,

if the defendant has acted in a high-handed manner, if he

has endeavoured to steal a march upon the plaintiff or to

evade the jurisdiction of the court " {Colls v. Home awl

Colonial Stores, Ltd., [1904] A. C. 179 at p. 193, per Lord

Macnaghten; see also Nine v. JoUij, [1905] 1 Ch. 480.)

A mandatory injunction formerly took the form of an

order restraining the defendant from allowing the con-

tinuance of the matter complained of, e.g., " from allowing

the buildings to remain on the laud." The practice in this

respect has recently been altered, and an injunction which

in effect requires the performance of some act, such as the

demolition and removal of a building, is now to be expressed

in a direct and mandatory form {Jackson v. Xormanhif

Brick Co., [1899] 1 Oh. 488).

Paragiuph (3).

An interlocutory injunction is one that is granted only

U£__toJjidgmeiit, in the action in which the interlocutory

order is made. An interim order is, technically, an order

granted until an ensuing motion day.

Under s. 25 (8) of the Judicature Act, 1873, the courl

has a wide jurisdiction to grant an injunction by an inter-

locutory order in all cases in which it shall a^tpear to be
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just or convenient (see hifra, Art. CLXY.). By an " inter-

locutory order " is meant any order other than one made

by way of final judgment at the hearing of a cause {Salt v.

Cooper, (1880) 16 Ch. D. 544).

In granting or refusing an interlocutory injunction, the

court will not attempt to finally decide upon the legality or

otherwise of the act complained of. But an interlocutory

injunction will only be grunted when the plaintiff has made
out a piiind facie case, so that it is probable that at the

hearing of the action he will get a decree in his favour (see

( 'hallender v. Eoyle, [1887] 36 Ch. D. 425 at p. 486, per

Cotton, L.J.). The interlocutory order is, however, by no

means conclusive as to the plaintiff's right. Its object is

to preserve matters instatti (luo, so that the relief claimed^

and to which a primd facie title has been shown, may be

effective if granted at the trial.

Art. CLXY.

—

lurisdictio)! <(s to Gnoitiiifi

IlljlllKiloils.

t^^Aii injunction maybe granted by an interlocutory

ordei' of the court in all..cases in which it shall

appear to the court to be just or convenient that

such order should l)e made.

Under the old Chancery jurisdiction before the Judi-

cature Act, 1878, the court granted injunctions in cases

where there was no remedy at law, and in cases where the

legal remedy by action for damages was inadequate as a

means of relief. Equitable rights were protected by

injunction, t'.//.,by restraining equitable waste, or breaches

of covenants which, under the doctrines of equity, were

held to run with the land. In addition also to the jurisdic-

tion in specific performance, contracts were in some cases.
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indirectly euforced by means of injunctions to restrain the

breach of terms therein contained. A very important

branch of the jurisdiction in injunctions was the pro-

tection of legal rights of property from infringement, and

this, indeed, was exercised in some cases where no action

at law would be available.

Under s. 79 of the Common Law Procedure Act, 1854,

in all cases of breach of contract or other injury where

the party injured was entitled to maintain, and had brought,

an action, he might claim an injunction against the

repetition or continuance of such breach of contract or

injury, or the committal of any breach or injury of a like

kind arising out of the same contract, or relating to the

same property or right.

The Judicature Act, 1873, s. 25 (8), states in the general

terms quoted above the j^resent jurisdiction of every

Division of the High Court with regard to the granting of

injunctions. The precise effect of this enactment has

been considered in numerous decisions. By it the High

Court is enabled, without regard to the restrictions of

the earlier practice, to grant an injunction whenever just

or convenient so to do for the protection or assertion of the

rights of the parties. In other words, wherever there is a

legal right which independently of the Judicature Act is

capable of being enforced either at law or in equity, then,

whatever may have been the previous power, the High

Court may interfere by injunction in protection of that

right. On the other hand, in any case in which the

parties would before the Act have had no right enforceable

either at law or in equity, and in which, therefore, there

was no power before the Act to grant an injunction, the

High Court since the Act has no power to do so. The

Act has in no way altered the principles upon which the

jurisdiction to grant injunction was exercised (see Day
V. Brownrigg, (1878) 10 Ch. D. 294 ; North London

By. Co. V. Great Norfhrm By. Co., (1883) 11 Q. B. D. 30).
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The same sub-section provides for the granting of injunc-

tions in cases of any threatened or apprehended waste or

trespass.

Art. CljXYl.^-^Princijyles Regulating Exercise of

^'Discretion ( ( rij Jurisdiction

.

(1.) In tlie exercise of the discretionary juris-

diction the court will regard the balance of con-

venience in granting or refusing an injunction.

(2.) An injunction will usually be granted to

prevent any threatened infringement of a legal or

equitable right, which, if not restrained, would afford

a ground of action.

(3.) An injunction would not be granted where

under the circumstances of the particular case it

would be oppressive, unjust or inconvenient, and in

particular

:

(i.) Where the injury could be amply com;

pensated by damages
;

(ii.) Where it -would be impossible to comply

with the order
;

(iii.) Where the court could not enforce its order

cfiectivel}'
;

(iv.) Where the plaintiff has acquiesced in the

infringement of his right, ^r in the case of

an equitable right has delayed unreasonably

in a}>plying for relief.

Paragraph (1).

That the jurisdiction is discretionary, and that an injunc-

tion is not obtainable as of right or ex debitojustitue, appears

from the general principles regulating the grant of equitable



DISCRETIONARY JURISDICTION. 399

relief which liuve already been considered (Art, CXLIX.,
ante, p. 345). It will be observed that the jurisdiction

conferred by s. 25 (8) of the Judicature Act merely

empowers, but does not require, the court to grant an

injunction, in any case in which it appears to be " just or

convenient." The justice and convenience of granting an

injunction in each particular case must be ascertained by

the court from the evidence. In modern practice, the

grant or refusal of this remedy is to a great extent based

upon settled legal principles (see Beddoir v. BcddinL\

(1878) 9 Ch. D. 89 at p. 93), for the words "just or conve-

nient " do not in any way confer an arbitrary or unregulated

discretion on the court (see Harris v. Beaiicliamp, [1894]

1 Q. B. 801 at p. 809).

In the case of an application for an injunction to restrain'

a sanitary authority from continuing a state of things

which was in existence before the commencement of their

powers, it was pointed out by Jessel, M.R., that the court

in granting such an injunction always looks at the balance

of convenience {Attojiicy-Gcncral v. Guardians of Poor of

Dorking, (1882) 20 Ch. D. 595 at p. (507). So also on a

motion for an interim injunction to restrain infringement

of a right to light the court will grant an injunction

where the balance of convenience is in favour of doing so

rather than of allowing the defendant to complete his

building with an undertaking to pull it down if required

to do so (see Newson v. Pender, (1884) 27 Ch. D. 48';.

Smith v. Baxter, [1900] 2 Ch. 138).

Parageaph (2).

Where an injunction is sought in aid of a legal right the

injunction will usually be granted as a matter of course

when the legal right is established (see Fallwood v.

Fidlwood, (1878) 9 Ch. D. 176). Generally when there

is a, legal or an equitable right being infringed which the

court is called on to protect, and the circumstances do not
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render it inconvenient or inadvisable to interfere, the court

will protect that right by injunction (see yorth London

Pijl. Co. V. Great Xorthern lii/. Co., (1883) 11 Q. B. D. 30

at p. 40 ; see also Richardson v. Methley School Board,

[1893] 3 Ch. 510), Where a legal right has been invaded,

e.g., where there is a continuing nuisance caused by the

acts of the defendant, the plaintiti" is i)rinui facie entitled

to an injunction in aid of such legal right (see Shelter v.

City of London Electric Lighting Co., [1895] 1 Ch. 287).

Though as a general rule where a legal right is con-

tinuously infringed an injunction to protect it will be

granted, the rule is subject to the qualification that

damages may be awarded in substitution for an injunction

in certain cases (see ibid, at pp. 322, 323 ; Colls v. Home
and Colonial Stores, Ltd., [1904] A. C. 172 at p. 212;

Kine X. Jolly, [1905] 1 Ch. 480).

An injunction may be granted to protect an equitable

right even though its infringement would not give a cause

•of action for damages at common law.

An injunction Avill be granted to restrain the threatened

infringement of a legal right which would not be adequately

protected by action for damages (see Jordeson v. Sutton,

cC-c., Gas Co., [1899] 2 Ch. 217).

Paragraph (3).

(i.) Even though there may be an actionable injury,

nevertheless an injunction will not be granted to restrain

it where it is of such a nature that damages would afford

adequate compensation. " The very first principle of

injunction law," said Linulky, L.J., " is that you do not

f)btain injunctions for actionable wrongs for which damages

are the proper remedy " (London and Blachcall liy. Co.

V. Cross, (1888) 31 Ch. D. 354 at p. 369 ; see also Kin.

V. Jolly, [1905] 1 Ch. 480).

fii.) No injunction will be granted re(]uiringa defendant

to do acts which are beyond his power ; if the abatement of ii
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nuisance or the removal of an injury by the defendant is

physically impossible the court will not make an order with

which he cannot comply (see Aitorneij-Gcueral v. Guardiana

of Poor of Dorking, (1882) 20 Ch. D. 595). " You are

not to send a man to prison for not preventing that which

he cannot prevent " (see ihid., p. 60G, i)er Jksskl, M.R.).

But the mere fact that compliance by the defendant with

the order would involve difficulty, inconvenience or expense,

is not in itself sufficient ground for refusing to grant an

injunction (see Attorney-General v. Colney Hatch Lunatic

Asylum, (1868) L. E. 4 Ch. 146).

(iii.) Upon the principle that the court would be unable

to properly enforce its order, an injunction will not be

granted to compel the performance of any acts involving

personal qualities or the continuous employment of labour.

No injunction, for instance, would be granted to enforce a

contract by an artist to paint a picture, an actor to perform

at a theatre, or an author to write a book, though the

breach of a negative stipulation in any such contract might

be restrained by injunction (see Liimlcy v. Wagmi-, (1852)

1 De G. M. & G. 604 ; see also Art. CLXXVIII., po>it,

p. 432).

(iv.) In cases in which an injunction is sought in aid of

a legal right, lapse of time or delay, apart from acquiescence,

will not afford any defence, unless it be such that it would

bar the legal right under a Statute of Limitations {Fiill-

wood V. Fidln-ood, (1878) 9 Ch. D. 176 ; see also Ilotrland

V. Mitchell, (1896) 75 L. T. 65). But in the enforcement of

an equitable right, mere delay short of the statutory period

may defeat a plaintiff's claim for an injunction. Acquies-

cence by a party with knowledge of his rights, whereby the

other party has been encouraged to expend money or alter

his condition, is always material, especially upon an inter-

locutory application for an injunction, and in a clear case

will bar the right to relief by perpetual injunction.

F. D D
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Art. CLXVII.—Terms Imiwsed as Condition of

Relief.

On an aj^plication for an injunction the court in

granting or refusing the same may in its discretion

impose such terms or require such undertakings as

may seem just in the circumstances.

It is provided by s. 25 (8) of the Judicature Act, 3 873,

that any interlocutory order of the court granting an

injunction may be made either unconditionally or upon

such terms and conditions as the court shall think just.

This provision is merely in accordance with the earlier

practice of the Court of Chancery, which in granting

equitable relief b}' means of injunction imposed such terms

as in the particular case might be necessary to secure

justice.

Thus, instead of granting an injunction to restrain an

infringement of ancient lights, the court may require an

undertaking by the defendant to remove the building or

other obstruction causing such infringement in the event

of the plaintiff establishing his right.

In a recent action to restrain the obstruction of ancient

lights in lieu of granting an injunction, the court made a

declaration of the plaintiffs' right, upon the defendant

undertaking to give the plaintift's reasonable notice of his

intention to build and to submit to them plans of his

proposed building {Smith v. Baxter, [1900] 2 Ch. 138).

And in an action to restrain a nuisance occasioned by

noise, heat, and smell from a restaurant underneath the

plaintiff's flat, upon the defendant undertaking to carry

out certain suggested improvements, no order for an in-

junction was made {Sanders-Clark v. Grosvenor Man-
sums Co., Limited, [1900] 2 Ch. 373).



DISCRETIONARY JURISDICTION. 403

Again, in cases of alleged infringement of patents or

copyrights, instead of granting an interlocutory injunction,

the court, as a condition of not doing so, may require an

account to be kept by the defendant of all profits accruing

to him from the use of the patent, or copyright, pending the

"trial, which would enable the award of proper compensation

in the event of the plaintiff succeeding in the action.

In short, the court may in any proper case impose terms

or require undertakings as a condition of granting or with-

holding an injunction, so as to protect the rights of the

parties pending the trial, and also to secure adequate com-

pensation for loss of intermediate profits to a plaintiff" who
ultimately succeeds.

Art. CLXVIII.— Undertaking as to Damages.

In granting an interlocutory injunction pending

the determination of the rights of the parties at

the trial, it is usual for the court to require an

undertaking l)y the plaintiff to abide by any order

which the court may subsequently make as to the

payment of damages sustained by the defendant

owing to the granting of such injunction.

This undertaking by the plaintiff as to damages ought,

as a rule, to be given whenever an interlocutory injunction

is granted, unless such injunction is in the nature of a

final order. The object is to secure to the defendant the

payment of proper damages in any case where an inter-

locutory injunction has been granted, which, as it ulti-

mately turns out at the trial, ought not to have been

granted, or in other words to protect a defendant against the

damage he may suffer by the wrongful issue of an injunc-

tion (see Smith v. Day, (1882) 21 Ch. D. 421 at p. 424,

per Jessel, M.R. ; Fenncr v. Wilson, [1893] 2 Ch. ()56).

D D 2
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But such an undertakiiifr is not generally required when

an interlocutory injunction is granted on behalf of the Crown

{Attorney-General v. Alhamj Hotel Co., [1896] 2 Ch. 696).

Where an undertaking by the defendant is accepted in

lieu of an interim injunction a cross-undertaking as to

damages by the j)laintift' will not as a rule be imi)lied (see

Howard \. The Press Printers Liniitrd, (1905) 74 L. J.

Cb. 100).

When it is established at the trial that the plaintiff is

not entitled to an injunction, an inquiry as to the amount

of damages sustained by the defendant may be directed,

even though there was no misrepresentation or other

default by the plaintiff' in obtaining the injunction (see

Griffith V. Blake, (1884) 27 Ch. D. 474).

Art. CLXIX.—Damages AicardaUe in Lieu of

Injunction.

Tlie court has jurisdiction in its discretion to

award damages in lieu of granting an injunction.

As a general rule the court will not give damages

ill lieu of an injunction when the injury is of a

material or substantial nature, but will do so only

when the injury is small, and is capable of estima-

tion and adequate compensation in money, and th(.'

case is one in which it would be oppressive to grant

an injunction.

Since the Judicature Act, 1873, each Division of the

High Court has full power to award damages instead of an

injunction. Lord Cairns' Act (21 & 22 Yict. c. 27, s. 2)

empowered the courts of equity to give a plaintiff damages

by way of alternative relief, and this jurisdiction was pre-

served, notwithstanding the repeal of that statute (see
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Statute Law Revision Act, 1883, s. 5), though since the

wide powers conferred by the Judicature Act it is not

necessary to have recourse to the jurisdiction under Lord
Cairns' Act (see Saijer v. Colhjcr, (1884) 28 Ch. D. 103).

The giving of damages in addition to or substitution for

an injunction is entirely a matter for the discretion of the

court (see Colls v. Home and Colonial Stores, Limited,

[1904] A. C. 179 at p. 193, i^r Lord Macnaghten). As a

general rule, when the plaintiff establishes his legal right,

in the absence of special circumstances disentitling him to

relief, an injunction to restrain an infringement will be

granted (see Martin v. Price, [1894] 1 Ch. 276 ; Shelfer v.

CiUj of London Electric Lvjlitinrj Co., [1895] 1 Ch. 287 at

p. 310).

The circumstances under which the court is disposed to

award damages in substitution for an injunction, as stated

above in the general principle, are not exhaustively enume-

rated, but the statement must be regarded merely as a

useful " working rule" which has been laid down by the

Court of Appeal (see Shelfer v. City of London Electric

Lightiufj Co., [1895] 1 Ch. 287 at pp. 822, 323 ; see also

Colls V. Home and Colonial Stores, Limited, [1904] A. C.

at pp. 192, 193 ; Kine v. Jollj/, [1905] 1 Ch. 480).

Presumably, the court has jurisdiction to award damages

by way of compensation for an injury v.hich is threatened

or intended but not actually committed, but this cannot be

regarded as definitely settled by authority (see Martin v.

Price, [1894] 1 Ch. 276 at pp. 284, 285).

Art. CLXX.—Cknend Purposes for n-liich hijnnr-

tions are Granted.

The general purposes for which injunctions are

granted are to protect legaljDi-^ equitable rights from

actual or threatened infringement.
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Li_^iarticular, injunctions are granted to j^otect

rightsj)i" property, to enforce contracts, to prevent

breaches of restrictive covenants, and to restrain

other wron£jful acts.

It would not he desirable, even if it were possible, to

attempt an exhaustive enumeration of the various rights,

the infringement of which maybe restrained by injunction,

and for the j)rotection of which, therefore, injunction

al^brds an appropriate remedy. It is sufficient here to

outline the main heads upon which the exercise of the

jurisdiction to grant injunctions is most frequently called

for. The object or purpose of the majorit}' of injunctions

granted by the courts is undoubtedly the protection of

proprietary rights. Under this head may be instanced

injunctions to restrain waste, trespass, nuisance ; to pre-

vent the infringement of easements such as rights to light,

air, and water ; to protect rights of property in patents,

copyright, trade-marks, etc. The unauthorised publication

of information obtained under express or implied promise

of secrecy, of unpublished manuscript, or of private

correspondence, is restrainable by injunction. So also are

acts which constitute breaches of covenants which, under

the doctrines of equity, are deemed to run with the land,

or breaches of negative stipulations in contracts. An
important branch of the jurisdiction is the enforcement of

contract by means of injunction. In appropriate cases

an injunction may be granted in lieu of or as ancillary

to a decree of specific performance.

For the purjiose of restraining illegal or unauthorised

acts, or for the protection of property, injunctions may,

in' appropriate cases, be obtained against corporations (see

London County Council v. Attorney-General, [1902] A. C.

165 ; Earl of Harrhujton v. Corporation of Derby, [1905]

1 Ch. 205), companies (see Attorney-General v. Metro-

politan Electric Supply Co., [1905] 1 Ch. 24; ihid. 757),
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trade unions (see Taf Vale, lialliraij Co. v. Amalfiamated

Society of Ilaihcai/ Servants, [1901] A. C. 426), committees

of clubs, and other societies, trustees, executors, mortgagors,

mortgagees, and partners.

Lastly, numerous wrongful or tortious acts not comprised

under the various heads alreadymentioned maybe restrained

by means of injunction. It is not necessary in a text-book

on Equity to advert to these, but the jurisdiction to restrain

libel and slander by injunction ought to be briefly noticed.

Since the Judicature Act, injunctions have frequently been

granted to restrain libel (see Moiison. v. Tussauds, [1894]

1', Q. B. 671), and even slander (see Hermann Loog v.

Bean, (1884) 26 Ch. D. 306). It is, indeed, now well

settled that an injunction may be granted to restrain the

publication or repetition of a libel or slander, whether

affecting property, trade, oy_ merely personal reputation..

In this class of case an injunction may be granted either

at the trial of the action to restrain any further publication

of the libel or slander, or on an interlocutory application

before the trial. But an interlocutory injunction to restrain

libel or slander will only be granted in the clearest cases,

that is, in cases where the matter complained of is so

clearly libellous that a verdict of a jury to the contrary

would be set aside as unreasonable (see Bonnard v. Pcrri/-

man, [1891] 2 Ch. 269 ; Lhnids' Bank, Limited v. Ftotjal

British Bank, Limited, (1903) 19 T. L. li. 548).

Injunctions have of recent years been frequently granted

to restrain trad^_libel and slander of title. But in cases

of this type involving the disparagement of a trader's goods

special damage is essential to the cause of action, and

unless it be proved an action for defamation is not main-

tainable, and an injunction will not be granted. In the

case of White v. Mdlin, [1895] A. C. 154, the plaintiff,

without averring that he had sustained any damage, claimed

an injunction to restrain statements alleged to be dis-

paraging to his goods. It was held that he was not
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entitled to an injunction, and it was pointed out that

damages and injunction are merely two different forms

t)f remedy against the same wrong, and the facts which

must be proved in order to entitle a plaintiff to the first

of these remedies are equally necessary in the case of the

second. Lord Watson, indeed, stated that
'

' the onus resting

upon a plaintiff who asks an injunction and does not say

that he has as yet suffered any special damage, is, if any-

thing, the heavier, because it is incumbent upon him to

satisfy the court that such damage will necessarily be

occasioned to him in the future" {iltid. at p. 167). This

would seem to indicate that under some circumstances an

injunction might be granted before special damage has

been sustained. But a later decision of the House of

Lords clearly establishes that an injunction will be refused

in cases of slander of title unless special damage be alleged

and proved {Royal Bakimj Powder Co. v. Wright, Crosslci/

lO Co., (1900) 18 R. P. C. 95 ; see also Dunhj) Pneiimatk

Tyre Co. v. Maison Talhot, (1904) 20 T. L. E. 579). False

statements of fact in relation to the personal character or

conduct of any parliamentary candidate i'or the purpose of

affecting his return may be restrained by interim or per-

petual injunction, and in such a case, for the purpose of

granting an interim injunction, prima facie proof of the

falsity of the statement is sufficient (see Corrupt axd Illeijal

Practices Prevention Act, 1895 ; Sunderland Election

Petition, (1896) 5 O'M. .^- H. 53).

Art. ChXXl.— Waste.

(l.) Any act or omission by a tenant for life or

certain other limited owners which involves a

material alteration of, and is prejudicial to,_ the

inlieritance, is technically termed "waste."
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(•2.) Waste is either "voluiitary," e.(/., the destruc-

tion of buildings, removal of fixtures, cutting timber,

opening mines; or "permissive," e.g., allowing

buildings to fall into disrepair. Voluntary waste

may be restrained by injunction, but an injunction

will not be ^ranted to restrain permissive waste.

(3.) A tenant for life who under a settlement is

unimpeachable of waste may legally do acts which

would otherwise amount to waste, but he may not

commit " ecpiitable Avaste," that is, such waste as

would formerly have been restrained by the Court

of Chancery on the ground that the tenant for life

was making an unconscientious use of his legal

powers.

Equitable waste may be restrained by injunction.

(4.) Any persqaij|iiay__apply for an injunction to

restrain waste whojywikl be prejudiced bj; the waste

if committed.

Paragraph (1).

Tenants for life, or for years, unless by the terms of the

settlement they are miimpeachable of {i.e., not liable for)

waste, may by injunction be restrained from doing any

acts amounting to waste. An incumbent is in the same

position as a tenant for life impeachable for waste, except

where his disability has been removed by the Ecclesiastical

Commissioners under their statutory powers (see Eccle-

siastical Commissioners v. 'lJ\nle)toi(Si', [1895] 1 Ch. 552).

Any alteration of the inheritance was formerly regarded

as waste. Thus, the conversion of pasture into arable

land, or of wood into pasture, was waste, and as such was

formerly restrained by injunction (see Coke, Lit. 53a
;

Lord Darc/i v. AskicitJi, (1617) Hob. 284). In modern
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law, however, it is established that uo act cau be waste

which is not injurious to the inheritance, either by diminish-

ing the value of the estate, or by increasing the burden

upon the estate, or by impairing the evidence of title (see

Doe V. Earl of Burlington , (1833) 5 B. & Ad. 507 at p. 517

;

West Ham Central Charity Board v. East London Water-

icorks, [1900] 1 Ch. 624 at p. 636) . In Dohcrty v. Allman,

(1878) 3 A. C. 709, the court refused to grant an injunc-

tion to restrain a lessee from converting certain store-

buildings, which were in disrepair, into dwelling-houses,

which would increase the value of the premises. And it

is now well settled that uo act will be restrained by injunc-

tion as waste unless it is prejudicial to the inheritance,

and what has been termed " ameliorating waste " will not

be restrained {Meux v. Cohley, [1892] 2 Ch. 253).

Paragraph (2).

At common law, the cutting of timber, or of trees which

would become timber, by a tenant for life, except periodical

cutting on a timber estate, was waste. By "timber" is

technically meant oak, ash, and elm, at least twenty years

old, and such other trees as by local custom are regarded

as timber (see Honeyicood v. Honeyicood, (1874) L. E.

18 Eq. 306 ; Dashwood v. Marjniac, [1891] 3 Ch. 306).

Under the Settled Land Act, 1882, s. 35, a tenant for

life impeachable for waste is empowered to cut and sell

timber on the settled land which is ripe and fit for cutting,

with the consent of the trustees, or under order of the

court. Three-fourths of the net proceeds of sale are to

be set aside as capital money arising under the Act, and

the other fourth part is to go as rents and profits.

The opening of new mines or quarries by a tenant for

life amounts to waste, bat where mines or quarries have

already been opened and worked a tenant for life may

continue working them and take the profits (see Elias v.
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Suou-den Slate Quarries Co., (1879) 4 A. C. 454; GreviUe-

Xugcnt V. Mackenzie, [1900] A. C. 83).

Under the Settled Land Act, 1882, ss. 6—11, a tenant

for life may gi'ant mining leases not exceeding sixty years

in length, and is entitled if impeachable for waste to oue-

fonrth, or if unimpeachable to three-fourths of the rent of

such mining leases, the residue of the rent being set aside

as capital money arising under the Act.

Permissive waste by a tenant for life will not be restrained

by injunction, nor can a remainderman recover damages in

respect of it (Powifs v. Blagrave, (1854) 4 De G. M. & G.

448 : In re Cartirright, (1889) 41 Ch. D. 532 ; In re Parry

and Hopkin, [1900] 1 Ch. 160.^.

Paeagraph (3).

A tenant for life ''without impeachment of waste"

would, notwithstanding his wide powers, be restrained in

equity from the commission of certain acts of waste, upon

the principle that -^'
-i: -^ '- "-•']"' :-''^-'iiutejMLunfair and

unconscientious ~ : - - - Baker \. Sebright,

(1879) 13 Ch. D. 17y at p. 185j. For instance, a tenant

for life unimpeachable for waste might, quite apart from the

modern statutory powers, legally cut and seU timber. But

he would not be allowed, without special reason, to cut

down ornamental trees or timber, and any such attempt to

exercise his legal powers would be restrained as '"equitable

waste." In Vane v. Lord Barnard, (1716) 2 Tern. 738,

the tenant for life, though not impeachable for waste, was,

upon the ground that he was using his legal powers unfairly,

restrained from taking off the roof of Eaby Castle in order

to spite the remainderman. A tenant for life may, how-

ever, cut timber and retain the proceeds, when though

<irnamental it is injurious to adjoining trees {Baker v.

Sebright, 0-ST9) 13 Cb. P. 179).
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The Judicature Act, 1873, s. 25 (3), enacts that au

estate for life without impeachment of waste shall not

confer or be deemed to have conferred upon the tenant for

life any legal right to commit waste of the description

known as equitable waste, unless an intention to confer

such right shall expressly appear by the instrument creat-

ing such estate. Au injunction may be granted to prevent

any threatened or apprehended waste under s. 25 (8) of

the same Act.

Paragraph (4).

Any person whose estate or interest would be prejudiced

by the waste which it is sought to restrain is entitled to an

injunction. Any reversioner or remainderman, whether the

owner of the inheritance or merely entitled to a life estate,

may sue to restrain waste. An injunction may be granted

at the instance of trustees to preserve contingent remainders

to prevent waste by a tenant for life and a remote re-

mainderman in collusion {Garth v. Cotton, (1753) 3 Atk.

751).

In all cases of actions for the prevention of waste, one

person may sue on behalf of himself and all persons having

the same interest (Order If), rule 37).

Art. GLXKLl.—Trespass.

An injunction may be granted _to restrain any

threatened or apprehended trespass to land, or to^

prevent, the contiiiiiaiice or repetition of any such

trespass.

Formerly the circumstances under which the court

would exercise jurisdiction in granting injunctions to

restrain trespass varied according to whether the plaintiff'
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was in or out of possession, or the defendant was merely a

trespasser, or a claimant under an adverse title.

Now, under s. 25 (8) of that Act, if an injunction is

asked either before, or at or after the hearing of any cause

or matter to prevent any threatened or apprehended waste

or trespass, such injunction may be granted if the court

shall think fit, whether the person against whom such

injunction is sought is or is not in possession under any

claim of title or otherwise, or (if out of j)ossession) does

or does not claim the right to do the act sought to be

restrained under any colour of title ; and whether the

estates claimed by both or either of the jiarties are legal or

equitable.

Aninjunction to restrain a trespass is in_aid.of.a legal

right. Where the right is clear and serious injury likely

to accrue from its infringement, the court will usually

grant an injunction pending the determination of the right.

When there is serious doubt as to the legal right or its

infringement, and irreparable injury is not likely to result,

an injuncti^_jiiay^ still be granted if the balance of con-

venience is in favour of it, but not otherwise. An injunc-

tion will usually be granted to restrain the continuance or

repetition of a trespass. For example, a continued trespass

by the improper user of a highway has been restrained

(see Hickman v. Maisey, [1900] 1 Q. B. 752). But where

there has been a mere trespass which is not continuing,

and the repetition of which is not threatened, an injunction

will not generally be granted (see Battersea Vestry v.

County of London Electric Lighting Co., [1899] 1 Ch. 474).

Akt. CLXXIII.—Xaisdwc, Iniruigenient of

Easemoits, etc.

{!•) An injunction may be granted to restrain a

n^sance, causing material injury or annoyance, for
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Avhicli damages would not afford adequate compen-

sation, and especially when the nuisance is of a

continuing or permanent nature.

(2.) In particular, an injunction may be granted

to restrain a nuisance arising from the infringement

o£_a proprietary right OjLeasement, such as rights

relating to air, light, water, ways, support, etc., and

in such a case an injunction may be granted even

when no damage has been sustained, if the circum-

stances are such that an adverse ri^ht miorht be

acquired by the continuance or repetition of the acts

sous^ht to be restrained.

Pakageaph (1).

A gublicnuisance, such, for example, as interference

Avith or improper user of a highway, may be restrained by

injunction at the suit of the Attorney-Greneral {see AttoDiey-

General v. Bruihton and Hove Co-operative Suj>i)ly Asso-

ciation, [1900] 1 Ch. 276). A private individual may sue

for an injunction to restrain a pubhc nuisance only when

he has thereby sustained some special damage. Thus, an

injunction has been granted at the suit of a private person

to restrain a nuisance caused by tbe ringing of bells of a

Roman Catholic Chapel, which occasioned disturbance and

annoyance to the plaintiff, who resided next door {Soltan v.

T>e Held, (1851) 2 Sim. (n.s.) 133). A public nuisance

caused by the carrying on of a noxious trade, such as that

of a fat-melter, may be restrained by injunction, even

tliough the business is carried on in a proper manner

{Attorney-General v. Cole d- Sun, [1901] 1 Cb. 205).

In the case of a private nuisance, an injunction may be

obtained when the nuisance is of such a nature as to cause

substantial injury, or inevitable risk to property, or health, or

some material interference with the ordinary comfort of life.

I
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The court will not, as a rule, restrain by injunction a

nuisance of a merely temporary or occasional character

(see Harrisony. SoutJucarlc and Vauxhall Water Co., [1891]

2 Ch. 409). When the nuisance affects property, an

injunction will not be granted in the case of a trivial or

slight injury. The nuisance must be such as to support

an actioji for damages, and must be material ; some actual

and substantial damage must have been sustained (see

Salvin v. North Brancepcth Coal Co., (1874) L. R. 9 Ch.

705 ; Shotts Iron Co. v. Infilis, (1882) 7 A. C. 518 at

p. 543 ; Kinc v. Jolhi, [1905] 1 Ch. 480). It was held by

the House of Lords, in the case of St. Helens Smelting

Co. V. TippuKj, (1865) 11 H. L. C. 642, that in an

action for a nuisance based on an alleged injury to pro-

perty caused by noxious vapours from smelting works,

the injury to be actionable must be such as visibly to

diminish the value of the propert}', and in such a case the

circumstance that the locality is a manufacturing district

must be considered. A serious and continuing nuisance

causing substantial injury to property, e.g., vibration and

noise caused by works of the defendant, which cannot

adequately be compensated by damages, will be restrained

by injunction (see Shelfer v. City of London Eleetric

Lighting Co., [1895] 1 Ch. 287).

A nuisance interfering with the ordinary comfort and

enjoyment of life or property is restrainable, even though

no direct injury or actual risk to health can be proved, when

there is a reasonable apprehension of risk to health or

interference with the enjoyment of property (see Tod-

Heatleij v. Benham, [1899] 40 Ch. D. 80). Upon these

principles injunctions have been granted to restrain the

following nuisances : the erection of a hospital for infectious

diseases in a residential neighbourhood {Metropolitan

Asylums Distriet v. Hill, (1881) 5 A. C. 193 ; cp. Attorney-

General \. Corporation of Nottingham, [1904] 1 Ch. 673);

carrying on noxious, ofl'ensive, or dangerous trades or busi-

nesses {Attorney-General v. Cole d- Son, [1901] 1 Ch. 205) ;.
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vibration and noise caused by an electric p^enerating station

{Cohccll V. St. Panoas Borough Council, [1904] 1 Ch.

707) ; obstruction of access to premises by acts causing

crowds to collect {Barber v. Poileij, [1893] 2 Cb. 447) ;

illegal acts in connection witb strikes or trade disputes,

sucb as illegal picketing (J. Lyons d- Sons v. Wilkins,

[189G] 1 Cb. 811 ; see also J. Lyons d Sons v. JViUcins,

[1899] 1 Cb. -255
; Taff Vale Railway Co. v. AmalgamaU-d

Society of Railway Servants, [1901] A. C. 426) ; interfer-

ence in tbe lawful exercise of a trade or business, as by

combining to induce persons to break contracts, to leave

employment, or to remove tbeir custom (Quinn v. Leathern,

[1901] A. C. 494; Read v. Friendly Society of Operative

Stonemasons. [1902] 2 K. B. 88).

Paragraph (2).

Tbe infringement of rigbts, wbetber natural rigbts or

rigbts wbicb bave been acquired as easements, relating to

air, ligbt, ways, water, or support of land or buildings,

constitutes a wide class of nuisances for tbe prevention of

wbicb injunction afiibrds tbe appropriate remedy. In

illustration of acts wbicb bave been restrained by injunc-

tion under tbis bead tbe following cases may be referred

to : interference witb tbe access of air to a window or

witb a current of air passing tbrougb a defined cbannel

(.1 Idin V. Latinur, Clark, Muirhead d Co., [1894] 2 Cb. 437

;

Chastey v. Ackland, [1897] A. C. 155) ; interference witb

tbe purity of air by cbemical or otber works causing noxious

fumes, smoke, or smell (*S7. Helois Snielting Co. v. Tipping,

(1862) 11 n. L. C. 642; Sanders-Clark v. Gro-^cenor

Mansions Co., [1900] 2 Cb. 373) ; interference with

ancient ligbts by tbe erection of buildings, boardings, etc.

{('<dls v. Home and C<donial Stores, [1904] A. C. 179;

Kine v. Jolly, [1905] 1 Ch. 480) ; obstruction of rigbts of

way [Thorpe v. Brumfit, (1873) L. R. 8 Cb. 650; Gardner

v. Hodgson's Kingston Brewery Co., [1903] A. C. 229)

;
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interference witb the flow or purity of a stream of water

which either causes actual damage to a riparian owner, or

is hkely to found a claim which may ripen into an adverse

right {Pennington v. Brinsop Hall Coal Co., (1877) 5 Ch.

D. 769 ; John Younc) <(• Co. v. BanJdcr Distillei-i/ Co.,

[1893] A. C. 690; as to an injunction to restrain the

pollution of a river by sewage by a corporation, see Earl

of Harrington Y. Corporation of Derby, [1905] 1 Ch. 205) ;

disturbance of rights of support by excavation, removal of

buildings, etc., causing subsidence of land or buildings

{Humphries v. Brogden, (1850) 12 Q. B. 739 ; Backhouse

V. Bonomi, (1861) 9 H. L. C. 503; Dalton v. Angus,

(1879) 6 A. C. 740 ; Barley Main Colliery Co. v. Mitchell,

(1886) 11 H. L. C. 127; Trinidad Asphalt Co. v. Anihard,

[1899] A. C. 594). Nuisances caused by acts interfering

with rights to markets, ferries, and other franchises, are

also restrainable by injunction. The remedy by injunc-

tion may be invoked to prevent an invasion of proprietary

rights, such as rights of market, whether newly created or

merely confirmed by statute, unless that remedy is expressly

or impliedly excluded by such statute (see Stere^is v. Chown,

[1901] 1 Ch. 894).

Art. CLXXIY.—Patents.

(1.) Id an action for the infringement of a patent,

an interlocutory injunction may be granted for the

protectioii_j3i the patentee pending the trial, and,

after^the_val[dity^ of the patent has been established^

a perpetual injunction may be granted to restrain

any future infringement.

(2.) In an_action_ to restrain the continuance of

threats of legal proceedings or liability in respect of

any alleged manufacture, use, sale or purchase of an

E. E E
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inveutiDii, Ly a person claiming to be a patentee of

such invention, an injunction may be granted to

restrain the continuance of such threats, unless such

person with due diligence commences and prosecutes

an action for infringement of his patent.

Paragraph (1).

The grant and registration of letters-patent for inven-

tions is regulated hj the Patents, Designs and Trades

Marks Acts, 1883—1902. In an action for infringement

of a patent the court ma}', on the application of either

party, make such order for an injunction, inspection, or

account, and impose such terms, and give such directions

respecting the same, and the proceedings thereon, as the

court may see fit (Patents Act, 1883, s. 30). No pro-

ceedings can be taken in respect of an infringement com-

mitted before the publication of the complete specification

{Ihid. s. 13). An applicant for a patent is not entitled to^|

institute any proceeding for infringement unless and until^B

a patent for the invention has been granted to liini

{ibid. s. 15).

An interlocutory injunction may be granted in aid of

the legal right in order to protect the patent from in-

fringement pending the trial of the legal right to the

patent. An infringement being proved, an interlocutory

injunction will usually be granted when the validity of the

patent has been established in a previous action, or is not

in issue, or when the patent is an old one, and it has

long been uninterruptedly enjoyed (see Dunlop Pnenmatic

Tfire Co.\. lliibixtrd Putt'iitHund Tt/ir Si/ndicatc, (1902) 19

1!. P. C. r)4()). On the other hand, if the patent is a new

one and not established by judgment, the court will rarely

grant an interlocutory injunction with regard to it (see

SjJencer v. Jlolf, (1903) 2011. P. C. 142). Generally, when
,

the defendant is willing a)id undertakes to keep an account
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of profits pending the trial of the action for infringement

of the patent, an interlocutory injunction will not be granted.

On the grant of an interlocutory injunction in patent cases

it is the practice for the court to require the plaintifl" to

give an undertaking to abide any subsequent order of the

court as to payment of damages to the defendant.

After the validity of a patent has been established at the

trial, the patentee is entitled to a perpetual injunction to

restrain any future infringement during the continuance of

the patent. But an injunction would be refused when

there is no probability of any repetition of the infringement

(see Proctor v. Bajjleij, (1889) 42 Ch. D. 390). An
injunction to restrain infringement would not be granted

when the patent has expired before the trial (Saccharin

Corporation v. Qiiincey, [1900] 2 Ch. 246), nor, as a rule,

when the patent is just about to expire (see Wdshach

Incandescent Gas Light Co. v. Neiv Incandescent Gas

Lighting Co., (1900) 17 R. P. C 237), for in such cases

the remedy by damages is regarded as sufficient.

Paragraph (2).

The remedy in the case of groundless threats of legal

proceedings concerning the user of a patent is by injunction.

S. 32 of the Patents Act, 1883, enacts that " Avhere any

person claiming to be the patentee of an invention, b}^ cir-

culars and advertisements, or otherwise, threatens any other

person with any legal proceedings, or liability, in respect

of any alleged manufacture, use, sale, or purchase of the

invention, any person or persons aggrieved thereby may
bring an action against him, and may obtain an injunction

against the continuance of such threats, and may recover

such damage (if any) as may have been sustained thereby,

if the alleged manufacture, use, sale, or purchase to which

the threats related was not in fact an infringement of any

legal rights of the person nuilcing such threats : Provided

that this section shall not apply if the person making such

E E 2
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threats with due diligence commences and prosecutes an

action for infringement of his patent."

A letter to a third part_y threatening litigation has been

held to be a threat within the meaning of this section

^

which entitled the patentee to an injunction {Dowjlass v.

Piiitsch's Patent Lifihtin;/ Co., [1897] 1 Ch. 170). It has

been held that threats of legal proceedings for infringement

of patent rights are none the less "threats" within the

meaning of s. 3'2, because made in answer to inquiries,

and are actionable whether addressed to the infringer or to

a third person (Skinner ct Co. v. Shew d' Co., [1893] 1

Ch. 413).

An injunction may be granted to restrain the publication

of a libel or slander of title even when no damage has

actually accrued to the owner of the patent, provided that

damage is imminent, and likely to follow as the natural and

direct result of the defamation of title (Dunlop Pneumatic

Tyre Co. v. Maison Talbot, (1904) 52 W. R. 254).

Art. CLXXV.— C'o/)//ny///^

Infringements of copyright in books or other

literary works, dramatic and musical compositions,

works of art, and lectures, may, subject to com-

}»liaiicc with the provisions of particular statutes, be

restrained by injunction.

The registration of copyrights in books and literary

works is provided for and regulated by the Copyright Act,

1842.

Copyright means the sole and exclusive liberty of print-

ing or otherwise multiplying copies of any subject to which

the Act applies (Copyright Act, 1842, s. 2). The word
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^'book" is to be construed to mean and include every

volume, part or division of a volume, pamphlet, sheet of

letterpress, sheet of music, map, chart, or plan separately

published. The copyright in every book endures for the

life^of the author, ami for the further term of seven years,

or for the period of forty-two years^ whichever be the longer

period {ibid. s. 3).

Registration of the copyright in a book is a condition

precedent to any legal proceedings in respect of any

infringement of the copyright therein. No proprietor of

copyright in any book can maintain any action in respect

of any infringement of such copyright unless before com-

mencing proceedings he has caused an entry to be made in

the Book of Registry of the Stationers' Company of such

book, pursuant to the Act {ibid. s. 24). So an assignee

of a copyright who has not complied with the statutory

requirements as to registration cannot sue to restrain

infringement {Liverpool General Brokers' Association v.

Commercial Press Telegram Bureaux, [1897] 2 Q. B. 1).

The omission to make such entry does not affect the

copyright in any book, but only the right to sue or proceed

in respect of the infringement thereof (t&ic/.).

Any unauthorised publication of any book or other

literary work, or any other infringement of the copyright

therein, may be restrained by injunction. An action for

an injunction is the appropriate remedy for a threatened

infringement, or for an actual infringement which is

intended to be repeated. Notwithstanding that the Copy-

right Act has created new offences and imposed penalties,

the ancillary remedy by injunction is still available to

restrain any infringement (see Coojjer v. WhittingJtam,

(1880) 15 Ch. D. 501). An injunction may be granted

where one copy only of a book has been illegally dealt with

in breach of the copyright (see Buttencortk v. Kelly, (1888)

4 T. L. R. 430), Injunctions will not be granted in respect

of any works which are blasphemous, seditious, libellous,
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immoral, or indecent (see Laic renee v. Sinitlt, (1822)

1 Jacob, 471 ; Southeij v. Sherinod, (1817) 2 Mer.

435; Stodidah v. Onwhi/m, (1826) 5 B. k C. 173;

Baschet v. London Illustrated Standard Co., [1900] 1

Ch. 73).

Special^ considerations apply to copyright in articles in

encyclopaedias, reviews, magazines, periodical works or

works published in a series of books or parts (see Copy-

right Act, 1842, ss. 18, 19; see also Laterenee and Bidlen

V. Aflalo and Cook, [1904] A. C. 17).

Copyright in dramatic and musical compositions,

including the liberty of representing or performing any

dramatic piece or musical composition, is protected by

legislation (see Dramatic Copyright Act, 1833, Copyright

Act, 1842, ss. 20—22 ; Copyright (Musical Compositions)

Acts, 1882 and 1888 ; Musical (Summary Proceedings)

Copyright Act, 1902). Copyright in Avorks of art, includ-

ing engravings, prints, paintings, drawings, photographs,

designs, etc., is protected by the Engraving Copyright

Acts, 1734 and 1766; Prints Copyright Act, 1777,

Sculpture Copyright Act, 1814, and Fine Arts Copyright

Act, 1862; Patents, Designs and Trades Marks Acts,

1883 (ss. 47—61) and 1886, and in lectures by the Lectures

Copyright Act, 1835. Different considerations apply to

these various classes of copyright, but provided that the

provisions of the statutes have been complied with, any

invasion of the proprietary rights created by such legisla-

tion may be remedied, or guarded against, by injunction.

When a perpetual injunction is granted in an action

for infringement of copyright, an order may be made for

an account of profits (sec Hole v. Bradbttry, (1879) 12

Ch. D. 886).

International cop3'riglit, or copyright in the British

dominions of works first published in a foreign country,
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depends upon Orders in Council made under powers con-

ferred by the International Copyright Acts, 1844—1886

(see also the Berne Convention, 1887, the Order in Coun-

cil, 2nd December, 1887, adopting that Convention, the

Additional Act of Paris, 1896, and the Order in Council,

8th March, 1898, adopting that Act). An author suing in

England in respect of an infringement of a foreign copy-

right must prove that he is entitled to protection in the

country of origin of the work, but, having established

this, his remedy depends entirely on English law (see

Baschet v. Ijondon Illustrated Standard Co., [1900] 1 Ch.

73; see also Haiifstaoigl \. TJw American. Tobacco Co.,

[1895] 1 Q. B. 347; ''Morocco Bound'' Syndicate v.

Harris, [1895] 1 Ch. 534).

Art. CLXXVI.— Unautlioriscd Puhlicdtiou of

hiforviatiou, etc.

The unauthorised ])ublication of any unpulilished

manuscript, or of private correspondence, or of any

ti^e secrets, or other_jnfprmation acquired confi-

dentially,, may be restrained by injunction

.

The author of manuscript which has not been publishod

and which has been entrusted to another, witfi the intention

that he should not pubhsh it, will be granted an injunction

to restrain its unauthorised publication (see Duke oj

Qmcnsherrii v. Shehbeare, (1758) 2 Eden, 329).

The writer of private letters, or the person to whom they

are addressed, can, as a rule, obtain an injunction to pre-

vent them from being published without his authority,

upon the principle that such publication would amount to

a breach of confidence (see PojJe v. Curl, (1741) 2 Atk.

341 ; Karl of Lytton v. Devey and Sivan Sonnenschein it-

Co., (1884) 52 L. T. 121).
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The publication of lectures delivered by a University

professor to students in bis class-room bas been restrained

upon tbe ground tbat sucb delivery of tbe lectures was not

equivalent to a communication of tbem to tbe public, and

tbat tbe lecturer was entitled to restrain tbeir unautborised

publication (Caird v. Sime, (1887) 12 A. C. 326).

Publication of information obtained under circumstances

of confidence, as wbere persons in tbe course of employ-

ment obtain information, or wbere information is acquired

under an express or implied promise not to divulge or make

use of it, will be restrained (see Lamb v. Evans, [1898]

1 Cb. 218). Tbus, wbere a person apprenticed to, and in

tbe employment of, a firm of engine-makers, acquired

certain trade secrets, and, witbout tbeir consent, in breach

of confidence, compiled a table of dimensions of various

types of engines, tbey were granted an injunction restrain-

ing bim from publisbing or communicating tbe table or its

contents to anyone {Mcnijn-eatlicr v. Moore, [1892] 2 Cb.

518). In liohh V. Green, [1895] 2 Q. B. 315, wbere a

l^erson employed as manager of a business surreptitiously

copied a list of names and addresses of customers, witb

tbe object of soliciting orders from tbem after be bad set

up a similar business of bis own, wbicb be subsequently

did, it was beld tbat bis conduct was a breacb of an im-

plied term in bis contract of service, and be was restrained

by injunction from using tbe information so obtained by

bim. In ETchanr/e Tdef/raph Co. v. Central Nens, [1897]

2 Cb. 48, a subscriber to a news agency wbo bad acquired

news and information on condition of not communicating

tbe same to tbird parties, was restrained by injunction from

acting in breacb of bis contract, and a tbird party was

restrained from inducing a subscriber to break bis contract

by supplying bim witb sucb information for publication

(see also Exchanfjc Tcle[/rap]i Co. v. Gregorij dc Co., [1896]

1 Q. li. 147).
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Art. CJjXXVll.—Tm(],' JAvr/.-.s, Trade Xames, etc.

An injunction may be grantecL^to restrain an

a£tua]__or_Llii:eaien^^ of_a_registered

tnide^mark, or to restrain a trader from jDassing off

Lis ^oocls as the^ goods of another person, or to

restrain such__an infringement of a trade name

applied to a business or goods as would 1)e calcu-

lated to deceive and cause damao^e.

A trade mark may be defined as a s^^bol applied or

atta£hexLjtQ_gQQii§^ s^o_as to distiuguish them from similar

goods^ and__to_identlfy_them_a^th goods of a particular

trader, or of bis successors in business (see Leather Cloth

Co. V. American Leather Co., (1863) 4 De G. J. & S. 137

at p. 142 ; Kerly on Trade Marks, 2nd ed., 1901, at p. 24).

The right to a trade mark may be acquired by public

user, or, since 1875, by registration. Formerly the right

could only be acquired by actual public user of the trade

mark. The Trade Marks Eegistration Act, 1875, intro-

duced a system of registration, which is now regulated by

the Patents, Designs and Trade Marks Acts, 1883 to 1888.

Application for registration of a trade mark is deemed to

be equivalent to public use of the trade mark, and the

registration of a person as proprietor of a trade mark is

jirimd facie evidence of his right to the exclusive use of

the trade mark, and is, after the expiration_of fiy^_jears_

from the date of the registration, conclusive evidence of his

right to the exclusive use of the trade mark (s. 76 of Act

of 1883 and s. 17 of Act of 1888).

Registration is made a condition precedent to an action

for infringement of a registered trade mark, s. 77 of the

Act of 1883 providing that a person shall not be entitled

to institute any proceeding to prevent, or to recover damages

for the infringement of a trade mark unless, in the case of
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a trade mark capable of being registered, it has beeu duly

registered. Only certain classes of symbols which comply

with certain particulars are capable of being registered as

trade marks (see s. 64 of Act of 1883 and s. 10 of Act of

1888), and a trade mark must be registered for particular

goods or classes of goods (s. ()5 of Act of 1888).

It is, however, important to observe that, notwithstanding

these enactments, any distinctive symbol applied or attached

to goods by a trader may by user become a trade mark,

which, even though incapable of being registered, msiy

nevertheless be protected from infringement by injunction

in an action for " mssiug oft'." In short, the rights of a

trader legally entitled by user to a trade mark exist apart

from, and are not prejudicially affected by, registration of

the trade mark. It follows, therefore, tbat if he has

acquired a right to a trade mark as to a certain class of

goods, and the trade mark as registered is confined to a

part of that class of goods, he is entitled to protection by

injunction for the whole class of goods (see Jaij v. Ladle i\

(1888) 40 Cb. D. 649).

The right to a trade mark is infringed by the unautho-

rised use of the actual mark itself, or of such a colourable

imitation of it as is calculated to deceive, and to lead

purchasers to believe they are buying the goods of the

proprietor of the trade mark. '' There is," it was stated

by Lord Westbury, L.C, " no exclusive ownership of the

symbols which constitute a trade mark, apart from the use

or application of them ; but the word ' trade mark ' is the

designation of these marks or symbols as and when applied

to a vendible commodity " (Leai//ry Cloth Co. v. American

Leather Cloth Co., (1863) 4 De G. J. \- S. 137 at p. 142).

In " Sinfirr" Machine Manufacturers v. Wilson, (1877)

3 A. C. 376, the House of Lords held that where the

first producer of a manufactured article has identified with

it a particular name, wbetlier his own name, or a name

which is a word descriptive of the article itself, such a name
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becomes a trade mark, the adoption or employment of

which b}' another person in advertising a simihir article

would constitute a wrongful invasion of a right of property

which may be restrained by injunction.

Though many decisions have thus based the jurisdiction

in injunction in trade mark cases on the protection of a

proprietary right, the prevention of fraud or fraudulent

misrepresentation has more recently been asserted as the

true foundation of the jurisdiction. In his judgment in

lieddaway y.Banhani, [1896] A.C. 199, Lord Macnaghten

expressed the opinion that there is no such thing as a

monopoly or a property in the nature of a copyright, or

in the nature of a patent, in the use of any name. What-

ever name is used to designate goods, anybody may use

that name to designate goods, always subject to this, that

he must not make directly, or through the medium of

another person, a false representation that his goods are

the goods of another person {ihid. at p. *21G). In the

words of Lord Halsbury, L.C, "nobody has any right

to represent his goods as the goods of somebody else
"

{ibid, at p. 204).

Whether, indeed, the protection of property or the pre-

vention of fraud be the true basis of jurisdiction, the

appropriate remedy in cases of infringement of trade marks

is by injunction . When an action for infringement is

commenced it is usual for an interim injunction to be

applied for to restrain the defendant until the hearing from

continuing the infringement. Leave may be obtained to

serve the notice of motion for an injunction with the writ

in the action under Order 52, rule 9, or it may be served on

the defendant after appearance.

The injunction may be framed to restrain the use by the

defendant of the particular trade mark or of any colourable

imitation thereof, in connection with goods of the class in

respect of which the trade mark is registered, or generally
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to restrain the defendant from infringing the plaintiff's

registered trade mark {Mont;iomeii/ v. Thompson, [1891]

A. C. 217), or to restrain him from using a mark or word

in such a way as to represent his goods as the goods of

the plaintiff {Slazenger <(• Sous v. Feltham d- Co., (1889)

6 R. P. C. 531).

An interim injunction will be granted or refused accord-

ing to the "balance of convenience." It may, for instance,

be refused where it is uncertain whether there has been an

infringement, or where the plaintiff's right to the trade

mark is in question.

An injunction is obtainable when there is evidence of u

threatened or contemplated infringement, as well as in cases

of actual infringement.

In order to obtain an injunction to restrain an infringement

of a trade mark, it is not necessary to prove any fraudulent

use of the mark by the defendant or that he had any inten-

tion to mislead. An injunction will be granted against the

use by one trader of the trade mark of another, although

such use may have been in ignorance of the plaintift's right

to the trade mark {Millington v. Fox, (1838) 3 My. & Cr.

338).

It has recently been held that an injunction to restrain

the infringement of a registered trade mark cannot be^

brought in the county court {Bow v. Hart, [1905]

1 K. B. 592).

Apart altogether from any (juestion of infringement

of a registered trade mark, an action will lie for an

injunction to restrain a trader from "passing off" his

goods as those of another. In order to obtain an

injunction in this class of case there must either be evi-

dence of a fraudulent intent to deceive, or alternatively

evidence that the conduct of the defendant {e.g., owing to

similarity of the "get-up" of the goods, resemblance of
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the symbols, marks, or names, etc.) is such as to bo calcu-

lated to deceive buyers (see Singer JMaiuifactnring Co. v.

Loog, (1880) 18 Ch. D. 395 at p. 412 ; 8 A. C. 15 ; Payton

tt- Co. V. Snelling, Lampanl d Co., [1901] A. C. 308).

A trader will be restrained from passing off his goods us

the goods of another trader by selling them under a name

which is likely to deceive immediate or ultimate purchasers

into the belief that they are buying the goods of that other

trader. Upon this principle, in Reddatoay v. Banliam,

[1896] A. C. 199, where the plaintiff had for some years

made and sold goods as " Camel Hair Belting," which

name in the trade designated the plaintiff's goods only,,

he was held to be entitled to an injunction restraining the

defendant from using the words " camel hair" as descriptive

of belting sold by him, and manufactured by persons other

than the plaintiff, without clearly distinguishing such

belting from the belting of the plaintiff. So, in the case

oiThe Birndngham Vinegar Bveicevii Co. v. Powell, [1897]

A. C. 710, where the respondent had manufactured and

sold as " Yorkshire Relish " a sauce which had become

identified with that name, and the appellants sold another

similar sauce under the same name, so as to induce persons

to believe it was of the respondent's manufacture, an in-

junction was granted restraining the use by the appellants

of the words "Yorkshire Relish" without clearly distin-

guishing their sauce from that of the respondent. In

Sing €7- Manufacturing Co. v. British Empire Manufac-

turing Co., (1903) 20 R. P. C. 313, the defendants were

restrained from advertising or using the name " Singer
"

in connection with sewing machines not of the plaintiffs'

make, in any way calculated to induce the belief that such

machines were of the plaintiffs' manufacture, it being held

that the defendaats' advertisements were calculated and

intended to deceive intending purchasers into the belief

• that the machines advertised were manufactured by the

plaintiffs.
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An intention to deceive may be inferred from the

circumstances of the case, and an injunction granted,

although there is no proof of any actual case of deception,

if there be a probabilitj' of deception {London Gener/tl

Omnibus Co. v. Lavcll, [1901] 1 Ch. 135 ; County Chemi-

cal Co. V. .Frankenhurg, (1904) 21 R. P. C. 722). The

eyesight of the judge is in the class of case grounded on

colon rablc imitation the ultimate test (see jier Lord

Macnaghten, in P((yton cC Co. v. SneUing, Lampard t(: Co.,

(1901) A. C. 308 at p. 311 ;
j)(?r Farwell, J., in Bourne v.

Su-an and Edgar, Limited, [1903] 1 Ch. 211 at p. 225). On

the other hand, if the probability of deception be not estab-

lished, as where the get-up of the goods is not calculated

to deceive,- an injunction will not be granted (see Fels v.

nedley cC- Co., (1904) 21 R. P. C. 91 ; Schiceppes, Limited

V. Gibhens, (1905) 22 R. P. C. 113 ; Dauson v. Stewarl,

(1905) iind. 250). Moreover, where the descriptive word,

the use of which is complained of by the plaintiff, is not

proved to have acquired a secondary meaning so as to

denote only the goods of the plaintifl*'s manufacture, the

plaintiff will not be entitled to an injunction (Cellular

Clothing Co. v. Maxton and Murrag, [1899] A. C. 326
;

Fels V. Stephenson Bros., (1903) 20 R. P. C. 443; (1904>

21 R. P. C. 89; Hommel v. Bauer cC Co., (1905) 22 R. P.

('. 43). Nor will an injunction be granted in the case of

one instance only of passing off being proved when there is

no proof of fraudulent intent, or of intention to repeat

the act, or of damage to the plaintiff {John Knight d: Sons.

V. Crisj} tO Co., (1904) 21 R. P. C. 670).

'J'hc use of a trade name or dcs'gnation applied to a

business or to goods whiQli is _as_a matter of fact reason-

ably calculated to deceive, is rcstrainable by injunction.

Upon this principle, where a long-established brewery

company had carried on business under the name of " The

Manchester Brewery Co., Limited," and a new company,

without any intention to deceive, was incorporated and
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registered as " The North Cheshire and Manchester

Brewery Co., Limited,"' the latter company were, npon evi-

dence that as a matter of fact the use of that name was

calculated to deceive, by injunction restrained " from

using the name, style, or title of the North Cheshire and

Manchester Brewery Co., Limited, or any other style or

name which includes the plaintifi' company's name, or so

nearly resembles the satno as to be calculated to induce

the belief that the business carried on by the defendant

company is the same as the business carried on by the

plaintiff company, or in any way connected therewith

"

{N(>rt]i- Cheshire and MancJtester Breiren/ Co. v. Man-
chester Brewert/ Co., [1899] A. C. 83). The assumption

of a trade name which was calculated to deceive was also

r<'strained in F. Pinef S Cie. v. Maison Louis Piiiet,

Jjimited, [1898] 1 Ch. 179, Avhere a trader had adopted a

business name in order to pass off boots manufactured by

him as the goods of the plaintiffs, whose real name it was.

And a trader maybe restrained even from using his own

name, where it is such that it has become so identified

with the business or goods of another as to be deceptive

wiien used without qualification. In this respect ihe use

of a name is on the same footing as the use of any other

descriptive word. For example, Messrs. J. & J. Cash

having for many years made and sold at Coventry goods

known as "Cash's Frillings," etc., one Joseph Cash was

restrained from carrying on in the samu town the business

of a manufacturer or seller of frillings, etc., under the

name of " Joseph Cash & Co.," or under the name of

"Cash," or under any name so as to mislead (./. iO J.

Cash, Limited v. Cash, (1901) 18 R. P. C. 218). On the

same ground, in the case of Valentine Meat Juice Co. v.

Valentine Extract Co., (1900) 17 R. P. C. 673, the

defendants, who had attempted to get the benefit of the

old-established reputation of the plaintiffs' preparation of

meat juice, and had so put their goods on the market that
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they would be mistaken for the goods of the plaintiffs,

were restrained from carrying on business under the name
of "Valentine," or offering their goods for sale under any

such name, or from carrying on any such business under

any such name, without clearly distinguishing such busi-

ness from the business of the plaintiffs.

But where there is no proof of any actual deception,

or probability of deception, an injunction will not be

granted. Thus in Macmillan v. Ehrmann Bros., (1904) 21

R. P. C. 617, the court refused to restrain the use of a

name which was not the name of the plaintiff or of the

defendants, there being no proof of probable deception, or

that the conduct of the defendants had intercepted or was

likely to intercept the plaintiff's trade.

Art. CLXXVIII.—Breach of Contract and

Covenant.

(1.) Theenforcement of contracts may be directly

or indirectly effected by means of injunctions to

restrain the breach of negative contracts, or of

negative terms in contracts, for valuable considera-

tion, whether or not in any particular case the court

would decree specific performance of the whole con-

tract, or to restrain tlie_j3reacli of affirmative jor

positive terms in contracts for valuable considera-

tion, of which the court would decree specific

performance.

(2.) An injunction will be granted to restrain the

Ijreach of a restrictive _ coveiiant_ or agreement

entered into between vendor and purchaser of

land Ijj^anj^ purchaser taking w^^h notice of such

covenant.
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Paragraph (1).

The jurisdiction of^the court in injunctions is connected

with the specific performance of executory contracts in

three ways. An injunction may he the instrument by
/

which the court specifically enforces the contract itself, or a

part of it, or an injunction may be merely ancillary to^ the 2.

performance of the contract, or an injunction may be used

to give effect to rights insulting from the non-performance 3

of the contract. Whenever an injunction is granted to

restrain the breach of any term of a contract, express or

implied, the court thereby j^^'o tanto specifically enforces

the performance of the contract (see Fry on Specific

Performance, 4tli ed. at p. 494).

The breach of a negative term in a contract is usually

restrainable by injunction. " If," said Lord Cairns, L.C,

"parties for valuable consideration, with their eyes open,

contract that a particular thing shall not be done, all that

a court of equity has to do is to say by way of injunction

that Avhich the parties have already said by way of cove-

nant that the thing shall not be done ; and in such case

the injunction does nothing more than give the sanction of

the process of the Court to that which already is the con-

tract between the parties. It is not then a question of the

balance of convenience or inconvenience, or of the amount

of damage or of injury—it is the specific performance by

the court of that negative bargain which the parties have

made, with their eyes open, between themselves " (Dolicrtt/

V. Allman, (1878) 3 A. C. 709 at p. 720).

Negative covenants by lessees restricting the user of

the demised premises, etc., are frequently enforced b}^

injunctions to restrain the breach thereof.

For example, an injunction will lie on a threat to

commit a breach, and a fortiori on an actual breach, of a

covenant by a lessee not to assign without the lessor's

E. F F
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consent (see McEacharn v. Colton, [1902] A. C. 104 ; see

also Brififi v. Thoriiton, [1904] 1 Cb. 88G).

Covenants in partial restraint of trade also afford impor-

tant illustration of negative contracts which are indirectly

enforceable by injunction. Thus, breaches of contract

not to set uj) or practise a particular business in a certain

vicinity, or not to be in any way interested or concerned in

a particular trade or business, may within certain limits

be restrained by injunction. A covenant not to engage in

a particular business, even though unrestricted as to space

or time, may, having regard to the nature of the particular

business {e.g., a manufacturer of guns and ammunition for

war), be reasonably necessary for the protection of the

covenantor, and therefore valid and enforceable by injunc-

tion (see Nordenfelt v. Marim-Xoi'denfelt Gnnn and

Ammunition Co., [1894] A. C. 535 ; IViUiam Bohiiison d-

Co. v. Heuer, [1898] 2 Ch. 451).

In Lumlep v. JVagner, (1852) 1 De G. M. & G. G04, a

decision which has been much criticised in subsequent

cases, an injunction was granted to restrain the defendant

from breach of the negative agreement not to sing at any

other theatre than that of the plaintiff, although the posi-

tive agreement b}' the defendant to sing at the plaintiff's

theatre was not one in respect of which specific perform-

ance could have been decreed.

In Donudl v. Bennett, (1883) 22 Ch. D. 835, in the

case of a contract for the sale of goods of which specific

performance would not have been granted, an injunction

was, nevertheless, granted to restrain a breach of an

express negative stipulation by the defendant not to sell

to any other manufacturer than the plaintiff. So, also in

Grimston v. Cuningham, [1894] 1 Q. B. 125, where an

actor contracted not to act in any theatre otherwise than

on tour in America as a member of the plaintiff's company,

he was restrained by injunction from breach of the negative
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stipulation. It is to be observed, however, that when the

contract is one of which specific performance would not be

decreed—as, for instance, a contract for hirinoj and service,

or for the sale of goods—an injunction will not be granted

to restrain a breach of it, unless it contains a negative stipu-

lation either express or clearly implied. So, where the

manager of a company contracted to give for a certain

period " the whole of his time to the company's business,"

in the absence of any express negative stipulation not to

give any of his time to a rival company, the Court of

Appeal refused to grant an injunction to restrain him from

so doing {WhltWQod Chemical Co. v. Hardman, [1891]

2 Ch. 416). And in another case of a contract of personal

service the Court of Appeal held that a stipulation by the

person employed to "act exclusively for his employers,"

does not in the absence of a negative covenant, express or

implied, which is sufficiently clear and definite, enable the

employers to obtain an injunction to restrain him from

entering into other employment (Mutaal Reserve Fund

Life Association v. New York Life Insurance Co., [1897]

75 L. T. 5'28). The contracts in these two cases, it should

be noted, were contracts of personal service which would

not have been specifically enforced by the court, and the

decisions indicate the disposition of the court in such

cases not to extend the doctrine of Lumleij v. Wagner

(cited ante) to contracts in the absence of express negative

words (see j)er Buckley, J., Metropolitan Electric Supply

Co. V. Cinder, [1901] 2 Ch. 779 at p. 807). Moreover, it has

been decided that the principle of Lumleij v. Wagner will

not be applied to agreements which, though negative in

form, are ,in substance affirmative {Davis v. Foreman,

[1894] 3 Ch. 654).

The tendency of recent decisions, it has been said, is

towards the view that the court ought to look at what is

the nature of the contract between the parties, that if the

contract as a whole is the subject of equitable jurisdiction

F F 2



436 BOOK III.—EQUITABLE REMEDIES.

then an injunction may be granted in support of the

contract, whether it contain, or does not contain, a negative

stipulation, but that if, on the other hand, the breach of

contract is properly satisfied by damages, then that the

court ought not to interfere, whether there be, or be not,

the negative stipulation (j^er Fry, J., Donnell v. Bennet,

(1883) 22 Ch. D. 835 at p. 837, cited and approved by

Buckley, J., Metropolitan Electric Co. v. Ginder, [1901]

2 Ch. 799 at p. 808). Where a contract containing a

negative stipulation provides for the payment of a certain

sum as ascertained and liquidated damages in the event of

a breach, the plaintiff must elect between the remedy by

injunction and the liquidated damages, but cannot adopt

the two remedies {General Accident Assurance Corporation

V. Noel, [1902] 1 K. B. 377).

The breach of an affirmative or positive term in a con-

tract is restrainable when the contract is such as would

be specifically enforced by the court, if the breach when

committed would not be remedied or compensated by

damages, or would involve a multiplicity of actions for

the recovery of damages, unless, indeed, the granting of

an injunction would cause possible damage to the def«'u-

dant greater than any possible advantage to the plaintift"

(see Dohertij v. Allman, (1878) 3 A. C. 709 at -p. 720). In

other words, the granting or refusing of the injunction in

such a case is purely a matter of discretion.

An affirmative covenant may, however, be of such a

character that the court, although it cannot enforce afiir-

raatively the performance of the covenant, may in special

cases interpose to prevent that being done which would be a

departure from, and a violation of, the covenant (see ibid.).

But, as we have observed, the grant of an injunction to

restrain the doing of a particular tbing depends on the

discretion of the court, in the exercise of which tbe court

will consider whether injury would result from tbe act

which it is sought to restrain, and whether such injury.
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if any, would be adequately compensated by damages

recoverable in one action (ibid.).

Where an agreement between a racecourse company and

a canal company provided that if the racecourse should be

at any time proposed to be used for dock purposes the

former company should give the latter the " first refusal
"

thereof, it was held that the canal company were entitled to

enforce their right as against the racecourse company and

an intended purchaser by injunction, on the ground that

the contract to give the "first refusal " involved a negative

contract not to part with the racecourse to anyone other

than the canal company without giving them that first

refusal {Manchester Ship Canal Co. v. Manchester Race-

course Co., [1901] 2 Ch. 37). Upon this principle, where

under contract with an electric supply company a consumer

agreed to take the whole of the electric energy required

for certain premises, for a period of not less than five

3'ears, at a rate specified, though there was no covenant

by the company to supply, nor by the consumer to take,

any energy, it was held that the contract was enforceable

by injunction, it being in substance a contract not to take

any electric energy from anyone else {MetrojwUtan Electric

Supply Co. V. Ginder, [1901] 2 Ch. 799).

Paragraph (2).

This rule is based upon the doctrine of Talk v. Moxhay,

(1848) 2 Phil. 774. The principle established in that case

is that a covenant or even a mere agreement, between vendor
|

and purchaser on the sale of a portion of the vendor's land,

that the purchaser and his assigns shall use or abstain from

using the land in a particular way will be enforced in equity

against all subsequent purchasers with notice, independently

of the question whether it be one which runs with the land

so as to be binding upon subsequent purchasers at law.

The jurisdiction in granting injunctions in this type

of case is to be distinguished from that which we have

been considering, namely, the enforcement of contract
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by restraining breaches of contract. For in the case of

a resti-ictive covenant, t'.;/., a covenant not to erect a

building, upon proof of a clear breach of the covenant,

the covenantee is entitled to an injunction without the

necessity of showing any damage {Lord Manners v. John-

son, (1875) 1 Ch. D. 673). And, again, persons may be

entitled to the benefit of, and bound by such a covenant

although they were not parties to it. The covenant is

enforceable against the purchaser and all subsequent pur-

chasers taking from him with notice of it, and also as

against persons taking the land from him as volunteers. An
assignee of land, for instance, with notice of a restrictive

covenant, is liable, and may be restrained by injunction

from breach of it, as if he had been a party to the covenant,

nor is it necessary to prove damage in this case {Piichanh

V. Revitt, (1877) 7 Ch. D. 224). So the mere occupier, or

a lessee, of premises with notice of restrictive covenants is

liable to an injunction to restrain any breach of the same

(Mander v. Falcke, [1891] 2 Ch. 554 ; Taite v. GosUnf/,

(1879) 11 Ch. D. 273; see also John Brothers' Ahergarw

Breu-ery Co. v. Holmes, [1900] 1 Ch. 188). When the

benefit of a restrictive covenant has been annexed to land it

passes by assignment of the land, and is presumed to run

with the land in equity as well as at law, without proof of

any special bargain or representation on the assignment

(see Boners v. Hosenood, [1900] 2 Ch. 388 ; see also In re

Nishet <( ]>ntrs Con tract, [1905] 1 Ch. 390).

It is, however, well established that this equitable

doctrine is applicable only to restrictive or negative

covenants or agreements, and does not extend to any

affirmative covenant or agreement, such as a covenant

to build, or to do any other act, or to expend money

in repairs, or making roads, etc., so as to bind a purchaser

taking with notice thereof (Austerherri/ v. Corporation

of Oldham, (1885) 29 Ch. 1). 750 ; London and South

Western Railwa/j Co. v. Gomni, (1882) 20 Ch. D. 562).

A restrictive condition will not l)e implied in the absence

I
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of express stipulation (see Holjordy. Acton Urhtm District

Council, [1898] 2 Cli. 240). It has recently been held also

that on an assignment of leaseholds the covenant by the

assignee "to perform and observe" the covenants con-

tained in the original lease, does not entitle the lessee

to enforce by injunction the specific performance by the

assignee of the negative covenants contained in the lease

{Harris v. Boots, Cash Chemists, [1904] 2 Ch. 376). Such

a covenant to perform and observe the covenants in a lease

is, it seems, not to be regarded as a negative covenant

within the strict rule v.hich binds the court to grant

an injunction where a negative covenant has clearly

been broken (see per Warrington, J., ibid, at p. 383.)

The principle of Talk v. Moxhay is not applicable to

a covenant entered into by a purchaser, on the sale of

the whole of a vendor's land, restricting the user of

the land, it being merely personal and collateral, so

that the executor of the vendor is not entitled to an

injunction to restrain a breach of the covenant committed

after the death of the vendor by an assign of the purchaser.

The rule in Talk v. Moxhaij does not apply to a case in

which the vendor sells his whole estate (see Fornihij v.

Barker, [1903] 2 Ch. 539).
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Art. CLXXIX.

—

Xatnrc of Jurisdiction to Order

Accounts.

Thp] court lias jurisdiction to orderaccounts Jto be

taken in cases of equitable claims or in aid of legal

rights, and in particular this jurisdiction is frequently

exercised in cases of trusts, administration, executor-

ship, mortgages, and partnership.

Actions for partnership or other accounts ought

to be instituted in the Chancery Division of the

High Court.

The taking of accounts formed an important branch of

the jurisdiction of the Court of Chancery. In the common
law courts nc^ adequate machinery existed for the taking

of accounts ; matters of account were usually referred to

arbitration, and in the old action of account at law the

account was taken by auditors, which lengthened the liti-

gation and deterred litigants (see Ex parte Bax, (1751)

2 Yes. Sr. 888). On the other hand, in the Court of

Cliancery the taking of accounts was formerly referred to

the Masters in Chancery, and was a reguhir part of the

jurisdiction. In matters based upon purely equitable

claims, such as trusts, redemption of mortgages, or equit-

able waste, an order for the taking of an account was ;t

species of equitable relief necessarily incidental to the
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jurisdiction. Moreover, the Court of Chancer}' exercised

a concurrent jurisdiction with the courts of law in matters

of account in aid of legal claims.

Cases in icJiiclt accounts are ordered in aid of legal

rifihts.—Shortly, it may he stated that accounts will be

ordered in aid of legal rights (1) where there are ".mutual

accDiiiits "lutwrcu the parties, i.e., not merely where one

of two parties has received money and paid it on account

of the other, but Avhere each of two parties has received

and paid on the other's account (see Pliillips v. Phillips,

(1852) 9 Hare, 471 at p. 473) ; (2) where the accounts are of

so complicated a nature as to be incapable of proper

adjustment in an action at law (see Taf Vale Railivay Co.

V. Xixon, (1847) 1 H. L. C. Ill)
; (3) where_a_Mildai:5:

relation exists_between__the_par.ties as in cases of executor-

ship, administration, partnership, and as between principal

and agent or principal and factor, but not as between

banker and customer which does not involve relation of a

fiduciary character (see Foley v. Hill, (1848) 2 H. L. C.

28) ; (4) in cases of fraud in which the plaintiff has been

prevented from enforcing a legal right by the conduct of

the defendant (see Mcintosh v. Great Wester)i liailicai/,

(1850) 2 Mac. & G. 74) ; (5) as ancillary to injunctions

for the protection of legal rights, as in cases of infringe-

ment of copyright, patents, trade marks, etc., in which, as

we have seen, accounts of the profits accruing from the

illegal acts are frequently ordered.

Accounts based on equitable and legal claims distin-

guislted.—The distinction between the cases of accounts

arising out of equitable claims {e.g., in trusts, redemption

or equitable waste) and accounts arising out of legal

claims is still of practical importance with regard to the

rules affecting

:

(1.) Tlie effect of lapse of time upon the claim.—The

right to an account based upon an equitable claim may be
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barred by lacJics or acquiescence on the part of the defen-

dant ; in the case of a legal claim the right to an account is

barred only by such lapse of time as would have barred the

legal remedy (see ante, Art. CXLIX., siij>ra, p. 345).

(2.) T}i(' Uahility of personal representatives.—In the

case of equitable claims the personal representatives of the

party liable {e.(i., trustee, mortgagee, or a person who has

committed equitable waste) are themselves liable to account.

In the case of legal claims the maxim Actio personalis

moritur cum persona aj^plies, unless the estate of the

delinquent has been enriched by property or the proceeds

thereof belonging to another, in which case the amount to

the extent of which the estate has been so enriched is

recoverable from the personal representatives (see PliilUps

V. Homfray, (1883) 24 Ch. D. 439 ; see also In re Duncan,

[1899] 1 Ch. 387 at p. 391).

(3.) The allouanee of interest.—Interest upon moneys

which have or ought to have been received by the defendant

is allowed upon the taking of accounts in cases of purely

equitable demands. So a trustee in an action by a cestui

que trust for misapplication of trust funds, a mortgagor in a

redemption action, or a defendant who has received pro-

ceeds of equitable waste, is usually charged with interest.

But in accounts based upon legal claims only such interest

is allowable as would have been allowed at law, and in such

cases, therefore, interest is generally only allowable when it

is due under an express contract or under a contract implied

from the course of dealing or mercantile usage, or under

the Civil Procedure Act, 1833 (3 & 4 Will. IV. c. 42,

ss. 28, 29) (see London, Chatham and Dover Uaihvay Co.

v. South- Kastrrn Ilaihcu)/ To., [1892] 1 Ch. 120 at p. 142:

ibid. [1893] A. C. 429j.

This difference in the rules applicable to accounts

arising out of equitable and legal claims is attributable

to the princi})le thai in dealing with legal claims the Courl
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of Chancery followed the rules of law, whereas in purely

equitable claims the court granted such relief as the

nature of the case demanded in order to secure com-

l^lete justice and avoid multiplicity of litigation (see

snj)ra, p. 4).

Four classes of cases in which, prior to the Judicature

Acts, a suit for an account could have been maintained in

equit}^ have been judicially jDointed out (see London,

CliatJiain and Dover Railway Co. v. South-Eastern Ilail-

icay Co., [1892] 1 Ch. 120 at p. 140, p'r Lindley, L.J.).

(1.) Where the plaintiff had a legal right to have money

payable to him ascertained and paid, but which right, owing

to defective legal machinery, he could not practically enforce

at law. Suits for an account between principal and agent,

and between partners are familiar instances of this class

of case.

(2.) Where the plaintiff would have had a legal right to

have money ascertained and paid to him by the defendant

if the defendant had not wrongfully prevented such right

from accruing to the plaintiff. In such a case a court of

law could only give unliquidated damages for the defen-

dant's wrongful act, and there was often no machinery for

satisfactorily ascertaining what would have been due and

payable if the defendant had acted properly. A court of

equity, however, in such a case decreed an account, ascer-

tained what would have been payable if the defendant had

acted as he ought to have done, and ordered him to pay

the amount. Mclntonh v. Great ]Vester)t. IiaUirai/ Co.,

(1850) 2 Mac. & Gr. 74, is the leading authority upon this

class of case.

(B.) Where the plaintiff had no legal but only equitable

rights against the defendant, and where an account was

necessary to give effect to those equitable riglits. Ordinary

suits by cestuis que trust against their trustees and suits

for equitable waste fell within this class.
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(4.) Combination of; the above cases. The jurisdiction

in equity in suits for accounts was based, therefore, either

upon the absence of an^^ legal remedy or the incomplete-

ness of the remedy by action at law.

Actions for accounts.—As we have already seen (ante,

p. 14), all causes for the purpose of taking partnership or

other accounts were expressly assigned to the Chancer}-

Division by s. 34 (3) of the Judicature Act, 1873.

Since this enactment, therefore, there being no suitable

machinery for the taking of lengthy or complicated

accounts in the King's Bench Division, otherwise than

by reference to a special or official referee, all actions

involving such accounts, which previously would have been

maintainable in Chancery, should be commenced by writ

in the Chancery Division (see Leslie v. Clifford, (1884)

50 L. T. 590). But cases not involving the taking of an

account, in which an action at law would have been the

proper remedy, as for instance actions for debt or a balance

due, or for liquidated damages, or mere cases of set-off or

cross-demands, may be assigned to any division of the High

Court, including the Chancery Division (see Setou on

Decrees, 6tli ed., vol. 2, p. 1357).

In all cases in which the plaintiff in the first instance

desires to have an account taken, the writ of summons
must be indorsed with a claim that such account be taken

(K. S. C. 1883, Ord. 3, r. 8). Where a writ of summons
has been so indorsed for an account, or where the indorse-

ment on a writ of summons involves taking an account, if

the defendant either fails to appear, or does not after

appearance by affidavit or otherwise satisfy the court that

there is some preliminary question to be tried, an order

for the proper accounts, with all necessary inquiries and

directions now usual in the Chancery Division in similar

cases, will be forthwith made (see Ord. 15, r. 1). It should

also be observed that under Ord. 33, r. 2, the court or a

judge may at any stage of the proceedings in a cause or
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matter direct any necessary inquiries or accounts to be made

or taken, although there is some special or further relief

sought for, or some special issue to be tried, as to

which it may be proper that the cause or matter should

proceed in the ordinary manner. This rule, however,

merely authorises the court to direct before trial accounts

or inquiries which would otherwise have been directed at

the trial (see Garnham v. Skipper, (1885) 29 Ch. D. 56G).

Accounts are taken at judges' chamberjj and must be

verified by affidavit, and must be taken and vouched in

the mode prescribed by Ord. 33, rr. 4—9. Where an

account cannot be taken in the ordinary way, as, for

instance, where vouchers have been lost, special directions

may be given as to the mode of taking the account, and,

in particular, the court may direct that the books of

account shall be taken as prima facie evidence of the truth

of the matters therein contained {ibid. r. B). In taking

accounts, all "just allowances" are to be made without

any direction for that purpose {ihid. r. 8). See, further, as

to the prosecution in chambers of a judgment, or order

directing accounts, Ord. 55, rr. 28—64.

As to ordering defaulting trustees to pay the costs of

taking accounts where administration proceedings have

been necessitated by their neglect to deliver accounts,

see supra, pp. 108 ct seq.

Art. CLXXX.—Settled Accounts,

Where an account is jDroved to have been treated

by the parties as a " settled account," it will not as

a rule be allowed to be reopened or ordered to be

retaken in the absence of fraud. The plaintiff in

an action for an account may, however, be given

leave to " surcharge and falsify."
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If fraud or mistake be proved, a settled account

may be ordered to be retaken.

Stated or settled accounts are to be distinguished from

accounts which are open or unsettled. An account stated

is one which has heen either expressly or impliedly

accepted by both parties, and a settled account is one

which has been accepted or agreed to and discharged by

the parties. Whether an account is a settled account

depends on the circumstances of the particular case, and

the mode of dealing of the parties, but generally when

there is evidence that the parties have treated an account

as settled the court will regard it as a settled account.

So an account which has been delivered by one party to

the other, who does not raise any objection to it within a

reasonable time, is a settled account (see Willis v. Jemec/an,

(1741) 2 Atk. 251).

The fact that there has been a stated or settled account as

a rule constitutes a defence to a claim for an account. The

order in an action for an account usually directs that settled

accounts are not to be disturbed, and gives leave to

" surcharge and falsify." And even though these direc-

tions are not contained in the order for an account, the

accounting party is entitled to set up settled accounts

(see irohjatr v. Shutt, (1884) 28 Ch. D. 111). In an

action for an account the plaintiff may " surcharge," that

is, prove that an item has been omitted from the defen-

dant's account, for which credit ought to have been

given, or "falsify," that is, prove that an item has been

erroneously or fraudulently inserted in the account.

In the absence of fraud a settled account will not

generally be allowed to be reopened. Thus, if a settled

account be impeached, and a single important error be

established, the court will not order the whole account

to be reopened, except in the case of fraud, but will

merely give the plaintiff liberty to surcharge and falsify
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(see Getlnng v. Keighlnj, (1878) 1) Ch. D. 547). Oa the

other hand, on proof of fraud a settled account may be

reopened. So accounts containing errors considerable in

number and amount, whether caused by fraud or even

mistake, may be ordered to be opened (see Williamson v.

Barlmur, (1877) 9 Ch. D. 5'29). As to the reopening of

a closed account in a money-lending transaction under

the Money-Lenders Act, 1900, see Saunders v, Newhold,

[1905 ' 1 Ch. 260.

Art. CLXXXI.— JlV/f/t/ Default.

An account is generally limited to items which

have been actually received or paid hj the party

directed to account, but an account may, in a

proper case, l)e ordered to be taken on the footing

of wilful default, that is to say, that the accounting

party may in addition be required to account for

such moneys as would have been received but for

his wilful neglect or default.

An administrator, executor, or trustee, may, for instance,

where the circumstances so justify, be charged with wilful

neglect or default in not getting in moneys due whereby

assets are lost to the estate. It is to be observed that

such neglect or default may be wilful even though it may

have been quite unintentional and have arisen from mere

forgetfulness (see Elliott v. Turner, (1843) 13 Sim. 477).

When it is sought to charge an executor, or trustee, or

other accounting party, with loss attributable to his wilful

default or breach of duty, there must be some prima facie

evidence of such breach of duty before any declaration of

liability, or even an inquiry as to liability, based upon such

supposed breach of duty will be inserted in the judgment (see
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In re Stevens, [1898] 1 Ch. 162 at p. 168, per Lindley,

M.R.). The omission of executors or trustees to press for

payment of trust funds or, if not paid within a reasonable

time, to enforce payment by prompt legal proceedings, would

usually amount to such a breach of duty (see In re Brogden,

(1888) 38 Ch. D. 546 ; and suimi, pp. 97, 138, 143).

Where wilful default is alleged on the pleadings, and

evidence of it is adduced, under the modern practice, an

account on the footing of wilful default may be directed

either at the hearing, or trial, or at any subsequent stage of

the proceedings (see Job v. Job, (1877) 6 Ch. D. 562
;

Barber v. Mackrell, (1879) 12 Ch. D. 534; In rr

Symons, (1882) 21 Ch. D. 757). In the course of nn

ordinary administration action a case of Avilful default, even

though not alleged on the pleadings, may by leave of the

court be raised at any time during the action, but allega-

tions of wilful default or fraud are usually disposed of at

the hearing (see ^y»/^/i v. Armiiacje, (1883) 24 Ch.D. 727).

A plaintiff charging wilful default must prove not only a

loss but also that it was attributable 'to the default of the

accounting party (see In re Brier, (1884) 26 Ch. D. 238).

It is in practice important to recollect that in all cases in

which wilful default, breach of trust, or fraud is charged,

particulars, with dates and items if necessary, must be

stated in the pleading (see Ord. 19, r. 6).
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—
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Art. CLXXXII.

—

Receivers and Manaejcra.

(1.) A receiver is a person appointed by tlie

court upon application in appropriate cases to

receive income and pay debts. A receiver ma£_

be appointed to get in the assets of a business,

whether carried on by an individual, or partners,

or a company.

(2.) A receiver may be appointed as receiver

and manager to carry on a business, but uidess

expressly appointed as manager a receiver as such

has no powers of management.

Paragraph (1).

A receiver is, for present purposes, au individual,

frequently an accountant, sometimes the liquidator of a

company, appointed by the court for the benefit of all

the creditors in certain cases, especially in actions by

debenture-holders or mortgagees. (As to the appointment

of receivers by mortgagees by deed, see supra, pp. 800,

803—305.)

E. G G
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The chief duties of a receiver are to take possession of

the estate or property, and to collect aud receive the rents

or profits of land or the income of any property or of a

business or undertaking, and generally to get in out-

standing assets, and also, if the order appointing him so

directs, to pay or discharge ascertained debts or liabilities

aud take proper receipts therefor.

The person appointed receiver is regarded as an officer

of the court as from the date of his appointment. His

possession is the possession of the court, and any inter-

ference by any third party with such possession will be

restrained by injunction and involves liability to committal

for contempt of court (see Helmore v. Smith, (1886)

35 Ch. D. 449). Any party, therefore, who claims a right

or title paramount to that of the party who has obtained

the appointment of a receiver ought to make an applica-

tion to the court before taking legal proceedings affecting

the possession for leave to do so, notwithstanding the

possession of the receiver (see, for example. Ex imrtc

Cochrane, (1875) L. R. 20 Eq. 282).

A receiver is entitled to be indemnified against all loss

incurred in the proper discharge of his duty, but he must

before defending an action obtain the sanction of the

court (see In re Dunn, [1904] 1 Ch. 648).

Paeagraph (2).

When a receiver is appointed, as is often the case, to

the assets of a business which it is intended to wind up,

he has, as receiver, no power whatever to carry on or

manage the business. In such a case his functions are

merely to receive rents and profits and get in debts, and

the actual business itself must cease on his appointment.

The court, however, may, in its discretion, appoint a

person to be not only receiver, but also manager, of
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a business which is a going concern. In practice a

receiver and manager is frequently appointed to a business,

whether carried on by an individual, a partnership, or a

company, in order to preserve the assets and goodwill,

wind up the business or undertaking, and sell it as a going

concern (see Taylor v. Neate, (1888) 39 Ch. D. 538 ; In

re Joshua Stuhhs, [1891] 1 Ch. 475). When such an

appointment is made, the receiver and manager has power

to carry into effect existing contracts, and enter into new

contracts, such as contracts for sale and purchase, which

may be necessary for the general conduct of the business

in the way in which it is usually carried on. On the other

hand, he has no power to speculate with the business (see

Taylor v. Neate, supra).

The court appoints a manager of a business, as dis-

tinguished from a mere receiver, only with a view to a

sale or realisation, for the court will not assume the

permanent management of a business or undertaking (see

Gardner v. London, Chatham and Dover By. Co., (1867)

L. Pt. 2 Ch. 201 at p. 212). Hence if a mortgagee obtains

the appointment of a receiver over property on which the

mortgagor carries on business, the receiver will not be

appointed as manager of the business unless the business

or goodwill is expressly or by implication charged or

included in the security (see Whitley v. Challis, [1892]

1 Ch. 64).

In a debenture-holder's action—that is, an action by

debenture-holders of a company to enforce their security

—

a person may be appointed not only receiver of the

property of the company, but also manager of its business

and undertaking, for a limited period, when the security

is in jeopardy owing to the insolvency of the company,

even though the security has not "crystallised" by the

debenture debt having become actually due {In re Victoria

Steamboats, Limited, [1897] 1 Ch. 158).

G G 2
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The court, however, will not appoint a manager, as

distinguished from a receiver, in the case of a company

incorporated with statutory powers for the purpose of

carrying on a business or undertaking of a public character

or for public purposes, such as a tramway or waterworks

company (see Gardner v. London, Chatham and Dover

Ry. Co., supra ; Blaker v. Herts and Essex Waterico7-ks

Co., (1889) 41 Ch. D. 399 ; Marshall v. South Stafford-

shire Tramways Co., [1895] 2 Ch. 36), though a creditor

who has recovered judgment against a railway company

can, under s. 4 of the Railway Companies Act, 1867, if

necessary, obtain the appointment of a manager of the

undertaking (see In re Eastern and jMidlands Ity. Co.,

{1890) 45 Ch. D. 367 ; see also In re Knott End Railway

Act, 1898, [1901] 2 Ch. 8 ; In re Lishrard and Caradon

Ry. Co., [1903] 2 Ch. 681).

Art. CLXXXIII.—Jurisdiction to Appoint Ueceicer

The court has a discretionary power to mak
an order for the appointment of a receiver in all

cases in which it appears to the court to be just or

convenient that such an order should be made.

The jurisdiction to appoint a receiver is regulated by

the Judicature Act, 1873, s. 25 (8), which provides that a

receiver may be appointed by an interlocutory order of tiie

court in all cases in which it shall appear to the court to

be just or convenient that such order should be made,

and any such order may be made either unconditionally

or upon such terms and conditions as the court shall

think just.

The words of the statute are enabling and not obli-

gatory, hence the appointment of a receiver is a matter of

J
iiV
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discretion in each case, and cannot be claimed as of right.

So, though a receiver man be appointed at the instance of

a legal mortgagee, he has no absolute right to a receiver,

and if he has once taken possession of the mortgaged

property, and assumed the consequent responsibilities,

the court will not appoint a receiver to enable him to

relinquish the position and liabilities of a mortgagee

in possession (see In re Prutlwrch, (1889) 42 Ch. D.

590).

In the same way, the appointment of a receiver at the

instance of an equitable incumbrancer with a view to the

protection of the security, though nothing may be imme-

diately payable, is also a matter of discretion. Thus, the

holder of a debenture creating a floating charge upon the

property of a company may, when the security is in

jeopard}', obtain the appointment of a receiver though

there has been no default in payment (see McMahon v.

North Kent Ironworks Co., [1891] 2 Ch. 148 ; Thorn v.

Xine Reefs, Ltd., [1892] 67 L. T. 93 ; Edwards v. Standard

Boiling Stock Syndicate, [1893] 1 Ch. 574 ; In re London

Pressed Hinge Co., [1905] 1 Ch. 576). In such a case the

real question to be considered is whether, as between the

company and the debenture-holder, it is just and con-

venient that the company's authority to dispose of its

assets in the ordinary course of business should be

stopped, and it is reasonable, as between those parties,

that the authority should be stopped if its continuance

would injure the debenture-holder. A legal mortgagee, as

was said in a recent case, may take possession simply

because he chooses, and in so doing accepts the responsi-

bility of a mortgagee in possession. But an equitable

mortgagee must show good reason why the court should

at his instance take possession by its receiver, and danger

to the security by anticipated acts of an execution creditor

is good reason {In re London Pressed Hinge Co., [1905]

1 Ch. 576 at pp. 582, 583).
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Section 25 (8) of the Judicature Act, 1873, enabling the

court to appoint a receiver whenever just and convenient,

has enlarged the power of the court by enabling it to

appoint receivers in cases in which previously to the Act it

used not to do so (see Ciiininins v. Per],iiis, [1899J 1 Ch. 16

at p. 20, ^XT LiNDLEY, M.Pt.). The principles upon which

the jurisdiction of the Court of Chancery to appoint

receivers Avas based have not, however, been altered by

the Act. The court, therefore, will not appoint a receiver

by way of equitable execution in any case in which before

the Act it would not have had jurisdiction to do so. " We
cannot," said Chitty, L.J,, "judicially hold the appoint-

ment of a receiver in a case in which no court could grant

a receiver before the Act to be 'just or convenient' within

the true meaning of the Judicature Act, 1873, s. 25 (8)
"

{Holmes v. MiUacje, [1893] 1 Q. B. 551 at p. 558). It

follows that there is no jurisdiction to appoint a receiver at

the instance of ajudgment creditor by way of equitable exe-

cution in any case in which prior to the Act no court would

have had jurisdiction merely because the appointment of a

receiver would be of more convenience in the particular

circumstances than the ordinar}' modes of legal execution

(see Harris v. Beauchamp Brothers, [1894] 1 Q. B. 801).

The court has jurisdiction to appoint a receiver of pro-

perty situate out of the jurisdiction (see In re Maudslaij,

Sons and Field, [1900] 1 Ch. 602).

Art. CLXXXIV.— Olijeets of Appointment.

A receiver is in o'cnernl appointed (1) with a

view to the protection of property, and especially

with the object of preserving property pending the

decision of litigation regarding it ; or (2) l)y way

of equitable execution where legal execution is in
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the circumstances not available or is difficult of

attainment.

Protection of Pro})erty.—The court has a discretionary

jurisdiction to appoint receivers for the protection of pro-

perty from the improper acts of persons who have the legal,

but not the beneficial, or only partial interests tlierein.

Where, for example, the estate of an infant is likely to be

seriously prejudiced by the acts of the infant's guardian or

parent a receiver may be appointed (see Duke of Becmfort

V. Berty, (1721) 1 P. W. 703 at p. 705).

Property in the possession of trustees or executors may
when necessary be protected by the appointment of a

receiver, though the court will not upon slight grounds

interfere with the possession of the persons in whom the

legal estate is vested. A receiver may be appointed to

estate in the hands of a trustee or executor in a case of

necessity, where there is danger to the estate owing to

improper management, breach of trust, or other mis-

conduct, as where an executor neglects to get in the

personal estate or leaves it outstanding in improper

securities ; so also in the case of the bankruptcy of a

sole trustee or executor, and, generally, where it can be

proved that the assets are in danger. But unless the

assets are being wasted, a receiver will not be ai)pointed

so as to prevent an executor from exercising his right of

retainer (see In re Wells, (1890) 45 Ch. D. 569 ; In re

Stevens, [1898] 1 Ch. 162 at p. 173).

On a dissolution of partnership in a proper case a

receiver of the partnership business may be appointed

on the application of one partner as against his co-

partners (see Phii v. Eoncoroni, [1892] 1 Ch. 633).

The protection of property which was the subject-matter

of litigation was the basis ot the early jurisdiction. The

Court of Chancery appointed a receiver upon the principle
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of preserving property pending litigation which was to decide

the right of the litigant parties. In such cases the court

of necessity exercised a discretion as to whether it would or

would not take possession of the property by its officer, and

no positive unvarying rule could be laid down as to whether

the court would or would not interfere by that kind of

interim protection of the property. In all cases, therefore,

where the court interfered by appointing a receiver of pro-

perty in the possession of a defendant before the title of

the defendant was established by decree, it exercised a dis-

cretion governed by all the circumstances of the case (see

Oicen V. Homan, (1853) 4 H. L. C. 997 at pp. 103'2, 1033).

Since the Judicature Act the same principles are applied,

and in a case of sufficient urgency the court will appoint a

receiver for the protection of property which is the subject

of litigation. For instance, when there is an action pend-

ing for the recovery of possession of land there is jurisdic-

tion to appoint a receiver where the plaintiff is seeking to

recover the land by a legal title and the defendant is

in possession, but in exercising its discretion the court

will have regard to all the circumstances of the case (see

Foxivellx. Van Grutten, [1897] 1 Ch. 64; JoJin v. John,

[1898] 2 Ch. 573). So where the tenant of a public-house

in breach of his agreement of tenancy closed and left the

l)reniises, thereby jeopardishig the licences, in an action by

the landlords for the recovery of possession, a receiver of

the licences and of the rents and profits was appointed

pending the litigation and given possession of the 2)remises

so far as was necessary for the preservation of the licences

{Charriufitoii v. Camp, [1902] 1 Ch. 386).

In an appropriate case it is possible to obtain the

appointment of a receiver pending litigation regarding

l)robate or administration, or, when necessary, to protect

an estate before an udministrator is appointed.

The appointment of a receiver as between mortgagor and

mortgagee is a form of equitable remedy in fre(iuent use,
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iiiid is of especial importance in actions l)y debenture-

li()l(l(!rs for the realisation of their security. As we have

already seen i.si(]>r((, Art. CLXXXIII.), since the Judicature

Act, 187;}, a receiver may he appointed at the instance of

ii le^al, as well as of an equitable mortgagee, including a

debenture-holder.

The winding-up of a company does not prevent the

debentur(!-holders from realising their security, and obtain-

ing the appointment of a receiver or manager, though it

may influence the selection of the person appointed to act

in such capacity. Generally, when a company is in course

(»r being wound up by the court, and an ii|)plication I'or a

r(!ceiver is made in a debentures-holder's u(;tion, the same

person is appointed to act as liquidator and also as receiver

(see Jn re Stiihbs, [IB'.JI] 1 Ch. 475), but a receiver pre-

viously appointed by the debenture-holders under power

given by their security will not usually be displaced by the

H(juidator, unless the assets are such that they can be

more conveniently dealt with by the liquidator {ibid.; see

also British Linen Co. v. South Anicriran aiitJ Mexican Co.,

1
1H<)4] 1 Ch. 108). Under the Companies (Winding-up)

7\ct, 18'.K), s. 4(()), where an application is made to the

court to appoint a receiver on behalf of the debenture-

holders or other creditors of a company the Official licceiver

may be so aj)[)()inted.

Kqiiitahle Kxeciitio}!.—Receivers are frequently ap-

pointed at the instance of judgment creditors in order

to obtain satisfaction of theii- judgments against their

debtors, or, as it is usually termed, l)y way of " e(|uitable

execution."

In cases where the circumstances render the ordinary

forms of legal execution impossible, as where a judgment

debtor has merely an equitable interest in property, such

as an equity of redemption, or an equitable reversionary

interest, which from its nature is not available in legal
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execution, a receiver may be appointed, whereby the judg-

ment creditor will obtain the benefit of the judgment which

could not have been enforced at law (see A>uilo-Italiaii

Bank V. Davies, (1878) 9 Ch. D. 275 ; Tyrrell y.Paintoii,

[1895] 1 Q. B. 202). In other Avords, when by reason of

a judgment debtor having only an equitable interest there

is a legal impediment to the creditor's remedy at law, he is

entitled to come to a court of equity, which will give him

precisely the same remedy in equity as he would have

obtained at law if the debtor's interest had been legal

instead of equitable (see Cadogan v. Lyric TJieatre, Lbnited,

[1894] 3 Ch. 338 at p. 344, per Davey, L.J.).

It should be observed that though the appointment of a

receiver is commonly known as " equitable execution," it

is not strictly execution. The term " equitable execution
"

is misleading. It has often been used by judges, and

occurs in some orders as a short expression indicating that

the person who obtains the order gets the same benefit as

he would have got from legal execution. But what he

gets by the appointment of a receiver is not execution, but

equitable relief, which is granted on the ground that there

is no remedy by execution at law ; it is a taking out of the

way a hindrance which prevents execution at common law

(see In re Shephard, (1889) 43 Ch. I). 131 at p. 135, prr

Cotton, L.J.). A receiver was appointed by the Court of

Chancery in aid of a judgment at law, when the plaintiff

showed that he had sued out the proper writ of execution,

and was met by certain difficulties arising from the nature

of the property, which prevented his obtaining possession

at law, and in these circumstances only did the Court of

Chancery interfere in aid of a legal judgment for a legal

debt. Relief b}' the appointment of a receiver went on

the ground that execution could not be had, and, therefore,

it was not execution {ibid, at p. 138, 2^<'i' Fry, L.J.).

The appointment of a receiver by way of equitable

execution operates as an injunction to restrain the judgment
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debtor from himself receiving the moneys in respect of

which the receiver is appointed (see Ttjyrell v. Painton,

[1895] 1 Q. B. at p. 206). It has the eftect of preventing

the debtor from deahng with the moneys to the prejudice

of the judgment creditor, and it also prevents any subse-

quent judgment creditor from gaining priority over the

creditor obtaining the order, if at the date when obtained

the property of the judgment debtor cannot be taken in

execution, or made available by any other legal process

<see In re Marquis of Anglesetj, [1903] 2 Ch. 727 at p. 731,

2>er SwiNFEN Eady, J.).

It must, however, be remembered that a receiver cannot

be appointed by way of equitable execution in cases in

which, before the Judicature Act, 1873, there would have

been no jurisdiction. When there is no legal impediment

to obtaining the execution of a judgment in the ordinary

course of law in the absence of special circumstances a

receiver will not be appointed (see Manchester, cCr. Bank-

ing Co. V. Parkinson, (1888) 22 Q. B. D. 173). If, there-

fore, legal execution be possible, the equitable remedy by

receiver will not be granted merely because it would afford

a convenient mode of satisfying the judgment, unless

indeed by reason of the conduct of the judgment debtor

legal execution is extremely difficult to eifect (see Harris

V. Beauchamp Brothers, [1894] 1 Q. B. 801). Nor could

a receiver be appointed in respect of any property or

interest, such as the future earnings of a judgment debtor,

which was not formerly available either in legal or equit-

able execution (see Holmes v. Millage, [1893] 1 Q. B.

551; see also Ridout v. Foicler, [1904] 1 Ch. (558;

[1904] 2 Ch. 93). So in Cadogan v. Lyric Theatre,

Limited, [1894] 3 Cb. 338, the court refused to appoint a

receiver by way of equitable execution to receive the future

profits of the business of the defendant company, such as

moneys paid by the public for entrance to a theatre, tbough

a receiver was appointed of the rents and profits of the
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company's lands b}' Avay of equitable execution witbout

prejudice to tlie riglits of any prior incumbrancers.

Under s. 23 of Partnersbip Act, 181)0, on tbe application

by summons of any judgment creditor of a partner, tbe

court may make an order charging tbat partner's interest

in tbe partnership property and profits witb payment of

tbe amount of tbe judgment debt and interest tbereon,

and may by tbe same, or a subsequent order, appoint a

receiver of tbat partner's sbare of profits, wbetber already

declared or accruing, and of any other money which may
be coming to him in respect of the partnership (see also

Ord. 46, rr. 1a and 1b).

Ord. 50, r. 15a, provides tbat in every case in which

an application is made for tbe appointment of a receiver by

way of equitable execution, the court or a judge, in deter-

mining whether it is just or convenient that such appoint-

ment should be made, shall have regard to the amount of

tbe debt claimed by the applicant, to tbe amount which

may probably be obtained by the receiver, and to tbe

probable costs of his appointment, and may, if they or he

shall so think fit, direct any inquiries on these or other

matters before making the appointment.

Akt. CLXXXV.—Hon- Appo'nitcd.

An order for the tippoiutmciit of a receiver is

made by the court either upon interlocutory appli-

cation or at the trial of an action.

Tbe a[)plication is usually made l)y motion, but

in some special cases may be made l»y summons.

In j^roceedings commenced by originating sum-

mons a receiver may be appointed on application.
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either in court or at chambers, at any time after

,service of the summons.

In cases of urgency an order for the appointment

of a receiver may be made ex 'parte.

The jurisdiction to appoint a receiver by an interlocutory

order is expressly asserted by s. 25 (8) of the Judicature

Act, 1873. The court has the same power with regard to

the appointment of a receiver at the trial of an action as

it would have upon an interlocutory application {la re

Prythcrch, (1889) 42 Ch. D. 590).

The appointment of a receiver in the course of an action

is obtained on application to the court by motion. In

certain cases, however, as where the parties consent to the

appointment, or where a receiver previously appointed is

dead, or, for other reasons, there is a vacancy in the office,

the application may be by summons at chambers.

In the case of proceedings by originating summons,

<'._f/., for administration, or foreclosure, a receiver may be

appointed at any time after the service of the summons,

either on application by motion in court, or by summons
at chambers (see Ord. 55, r. 5a ; In re Francke, (1888) 58

L. T. 305).

The appointment of a receiver by way of equitable

execution may be made upon an ex parfr application when

the circumstances are exceptional and the case is urgent

(see Minter v. Kent, cOc. Land Society, (1895) 72 L. T.

186), but where there is no actual danger to the property

such an order will not be made ex parte {In re Potts,

[1893] 1 Q. B. 648).

Unless otherwise ordered security by recognizance must

be given by the person to be appointed receiver, duly to

account for what he shall receive as such receiver, and

to pay the same as the court shall direct, and unless
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otherwise ordered he is to be allowed a proper salary or

allowance (see Ord. 50, r. 16). When the appointment

of a receiver at the instance of a judgment creditor is con-

ditional upon giving security it does not effectually operate

by way of equitable execution upon the personal (as

distinguished from the real) estate of the judgment debtor

until the receiver has given security, and unless he has

completed his title by so doing he cannot compel payment

of the money (see Eidoiit v. Fotrler, [1904] 1 Ch. 658,

affirmed by the Court of Appeal, [1904] 2 Ch. 93). On
the other hand, the appointment of a receiver of the rents

of land at the instance of a judgment creditor, though con-

ditional upon his giving security, operates as an immediate

delivery of the land in execution (see Ex parte Evans,

(1879) 13 Ch. D. 252), the appointment of a receiver by

way of equitable execution being now obtainable by a

judgment creditor against tlie debtor's equitable interest

in land, wdthout commencing a new action or issuing a

writ of elegit, as was formerly necessary {ibid. ; see also

Scdt V. Cooper, (1880) 16 Ch. D. 544).

As to the procedure with regard to the passing of

accounts by a receiver and the payment of balances due on

accounts, see Ord. 50, rr. 18—22.
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Art. CLXXXVL—J/^v^/^Z/^^.s of " Assets "
<iuil of

" Adiituiistmtion."

For present purposes by assets is meant all the

estate of a deceased person which is liable for the

payment of his debts.

By administration of assets is meant the appli-

cation of such assets to the payment of the
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deceased person's fuDenil and testamentary ex-

penses and del)ts, and the transfer of the balance

to tlie persons liy law entitled to it.

The term assets, which is derived from the French,

assez, enough, is applied also to the effects of an insolvent

person or company which are available for the payment of

his or its debts.

Donationes mortis causa are also liable for the deceased's

debts on his assets proving insufficient for the payment of

his debts in full. (See Strahan's Law of Prop., p. 260.)

But they cannot themselves be called assets, since tbey

operate not from the deceased's death but from his delivery

of them to the donees {Solicitor to the Treasury v. Leicis,

[1900] 2 Ch. 812). Thus at his death they form no part

of the deceased's estate, and are only made liable for his

debts for the purpose of preventing fraud of creditors.

Art. CUDiXMll.—Whit are Assets^

All property which belonged to the deceased

person at his death or in which he had an interest

not determining with his life or over which he had

a general power of appointment which he exercised

by his will are assets after his death, subject to this

proviso, that an estate in fee tail is after the tenant

in tail's death regarded as an interest in property

determining with his life, except as to specialty

dcljts due to the Crown and as to judgment debts

which have during the tenant's life been made

charges on his estate.

At common law a deceased person's personalty was at

all limes liable for his debts, and his personalty of coui'se
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included his leaseholds. The liability of his pure realty

was, however, partial and limited.

In the first place, his estates _p?(r autre vie seem not to

have been hable at all. If there was a special occupant he,

on the tenant's death, took them absolutely ; if there was

none, then, on the tenant's death, they became res nvUius

until they were seised by a general occupant. In both

cases the occupant took by a new title, and was not and

could not be made liable for the deceased tenant's debts.

This was altered by the Statute of Frauds, 1677, which

made estates _/;»/• autre vie devisable, and enacted that if

they went to the heir as special occupant, they were to be

assets by descent to the same extent as if they were fees

simple, and if there were no special occupant they should

go to the executors or administrators of the deceased

tenant and be assets in their hands (s. 12). This

enactment was amended by s. 9 of 14 Geo. III. c. 20,

which declared that the executors and administrators were

to administer them as if they Avere personalty. Both

these enactments are repealed and re-enacted and extended

to estates j^"^' (lutre vie in copyholds and incorporeal

hereditaments by ss. 2, 3 and 6 of the Wills Act, 1837.

Legal estates were liable to the owner's debts to the

Crown and judgments recovered against him which were

incumbrances on the land. They were also liable for the

debts of the deceased owner where these were secured by

deed in which the owner's heirs were bound—that is, the

heir was liable personally for such debts to the value of

the land which came to him as heir. This liability did

not attach where the fee simple was equitable, and it could

be defeated by the debtor devising his land away from the

heir. It was extended to equitable fees simply by s. 10

of the Statute of Frauds, and to a devisee by the Statute

of Fraudulent Devises, 1830. Finally, by 3 & 4 Will. IV.

c. 104, all real estate, whether copyhold or freehold, and

whether corporeal or incorporeal not devised for or charged

with the payment of debts, was made assets in the hands

E, H H
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of the heir or devisee of its late owner, to be administered

in courts of equity for the payment of his just debts by

simple contract as well as by specialty, but retain priority

to debts by specialty, in which the heir was bound.

Though the words of the Act are all the deceased's real

estate, yet thej' do not include his estates in fee tail.

These are now liable for all specialty debts due by him to

the Crown (33 Hen. VIII. c. 39, s. 75) and for his judg-

ment debts, and only for the latter when they have actually

been made as charges on the land during his life (Land

Charges Act, 1888 and 1900).

Before 3 & 4 Will. lY. c. 104, simple contract creditors

were entitled to have the assets marshalled in their favour

(see p. 508, infra), i.e., to have the specialty debts paid

primarily out of the land so as to leave as much as possible

of the personalty to answer their claims (Aldrich v. Cooper,

(1803) 8 Ves. 382).

Property over which the testator has a general power

of appointment—that is, a power to appoint to any one,

including himself—is not strictly the testator's property,

but it is treated in many respects as if it were (see

Strahan's Law of Property, p. 172), Equity long treated

personalty so appointed as assets in the hands of the

appointee {Re Power, [1901] 2 Ch. 659 ; and see Re Dixon,

[1902] 1 Ch. 248), and realty so appointed was made real

assets by 3 & 4 Will. IV. c. 104). But if the deceased

does not exercise the general power of appointment, the

property over which it subsisted belongs to the persons who

are to take in default of appointment, and does not form

any part of the deceased's assets {Holmes v. Coghill,

(1806) 7 Ves. 498 ; Vaiighan v. Vanderstegen, (1854)

2 Drew. 363).

Art. CLXXXVIII.— Lnjal and Equitable Assets.

Assets arc of tw(j kinds, legal assets and equitable

assets.
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(1.) Legal assetsare assets either by virtue of

the common law or by virtue of statute. The
former consist of choses in possession, choses in

action and chattel interests in land. The latter

consist of estates /iiw autre vie, estates in fee simple

not devised for or charged by the owner's will with

the payment of his debts, and the statutory separate

estate of married women.

(2.) Equitable assets are assets formerly recog-

nised only in the Court of Chancery. They consist

of estates ^jw^- auti-e vie and in fee simple devised

for or charged by the owner's will with the payment

of his debts, property over which he by his last will

exercised a general power of appointment and the

equitable separate estate of a married woman.

Before 1870 the distiuction between legal aud equit-

able assets was of vital importance, since creditors by

specialty, whether the heir was bound or not, were entitled

to be paid in full out of legal assets before creditors by

simple contract received anything while their debts were

^AyahXe pari passu—that is, equally—out of equitable assets

on the principle that equality is equity. But by Hinde

Palmer's Act specialty and simple contract debts were

made payable pari passu out of legal assets also. That

Act, however, did not abolish the distinction itself, which

is still of some importance, especially as to the payment of

Crown debts (see infra, p. 487), and the executor's power

of retainer (see i)ijra, pp. 499 et seq.), and of preference

(see infra, pp. 501 et seq.).

In Cook V. Gregson, (1856) 3 Drew. 547 at p. 550, Kin-

DERSLEY, V.-C, thus defines legal assets: " I think the

general principle is that a Court of Law would treat as

assets every item of property come to the hands of the

executor which he has recovered or had a right to recover

II H 2
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merely virtute officii, that is, which he would have had

a right to recover if the testator had appointed him exe-

cutor without saying anything about his property or the

application thereof." Since this very learned judge laid down

this rule the Legislature has given personal representatives

the right to claim realty by virtue of their office. But as

we shall see, such assets, though legal, are, for the purposes

for which the distinction between legal and equitable

assets is now of any importance, to be considered rather

equitable assets. We have, therefore, ventured to dis-

tinguish legal assets into common law and statutory. The

only rules as far as they apply at all apply only to common
law assets.

Art. CLXXXIX.—Devolution of Assets.

(1.) All the assets of a deceased person except

his legal fee, simple estates in copyhold, and his

legal estates pw autre vie in copyhold, where there

is a special occupant [and personalty appointed by

this will (?)], now devolve upon the person, if any,

appointed by the will (called the executor), or, if

there is no such person or the person so appointed

refuses or is unable to act upon a person appointed

by the Court of Probate [G^^[ed_t\ieadrmnis^^^^^

to administer them.

(2.) Executors and administrators are both called

equally personal represerbtatives of the deceased,

since by common law the deceased's personalty

devolved on them. They are now since the Land

Transfer Act, 1897, also the deceased's real

representatives.

The state of the law as set out in the above article has

only been arrived at by many steps and very recently.

J5y the common law all the assets which devolved upon
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an executor or administrator were the deceased's personalty.

Then by s. 12 of the Statute of Frauds, 1677, estates

pur autre vie in freeholds were in case there was no special

occupant to vest in the deceased tenant's executors or

administrators, but if there was a special occupant they

were to be assets by descent in his hands. This enact-

ment was repealed and re-enacted and extended by the

Wills Act (see supra, p. 465). The 3 & 4 Will. IV. c. 104,

which made all real estate liable for all the debts of

deceased, left their devolution to the heir or devisee

untouched. The only way in which a creditor not by

specialty in which the heir was bound could make them

liable in fact was by an administration action (Re Illidge ;

Davidson v. Illidge, (1884) 27 Ch. 478). It would seem,

how^ever, that a creditor by specialty in which the heir was

bound could sue the heir in debt after just as he could before

that Act {Re Illidge ; Davidson v. Rlidge, (1884) 27 Ch.

478). There seems no reason yet why he should not do so if

the executor assented to a devise of them without paying the

creditor's debt. Finally, by the Land Transfer Act, 1897,

the real estate of a deceased person and real estate appointed

by him will now devolve on his executor or administrator.

The Act, however, does not extend to legal estates in copy-

holds (s. 1), but it does extend to equitable estates in them

{Re Somerville and Turner's Contract, [1903] 2 Ch. 583).

Eealty over which a testator by his wall has exercised a

general power of appointment now vests in his executor by

virtue of s. 1 (2) of the Laud Transfer Act, 1897. It

is not clear whether personalty so appointed does so. The

executor certainly cannot take virtute officii , for such pro-

perty was not assets at law at all, but could only be made

assets for the payment of his debts in equity {Cook v.

Gregson, (1856) 3 Drew. 547). Accordingly it was not

liable originally to probate duty {Drake v. Attorney-

General, (1843) 10 CI. &F. 257). And now it is doubtful

whether it is property passing to the executor " as such
"

within s. 9 (1) of the Finance Act, 1894 {Re Power,
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[1901] 2 Cb. 659; cf. Be Dixon; Penfold v. Di.ron,

[1902] 1 Ch. 248; and Re Fearnsides, Babies v. Chad-

u-ick, [1903] 1 Cb. 250 at p. 257). It seems tbat strictly

considered tbe property sbould be beld to vest iu tbe

appointee wbo is a trustee of it for tbe executor as far as

tbe property appointed is necessary for tbe payment of

tbe testator's debts.

It is to be noted tbat once appointed tbe property over

Avbicb tbe power subsisted becomes ordinary assets and

subject to tbe payments of tbe testator's debts generally.

Tbus in Beyfus v. Lawley, [1903] A. C. 411, A. borrowed

funds from B. and covenanted witb B. to make a will

appointing certain property over wbicb be bad a general

power in sucb a way as to make tbe loan a first

cbarge on tbe property. He made a will appointing it

and declaring B. to be entitled to a first cbarge :

—

Held,

notwitbstanding, tbat tbe property was distributable among
A."s creditors generally, and tbat B. was not entitled to-

ilny priority.

Art. CXC.—Assets of a J\'rso)t having a Foreign

Domicile.

Wbere a person domiciled in a foreign countr}-

dies leaving assets in England, then

(i.) So far as tbe assets are pure personalty, for

purposes of representation, of collection and

of administration, tbe law governing them

will l)e the law of Eugiand, while for the

purposes of distribution it will be the law of

the deceased person's domicile.

(ii.) So far as the assets are realty or chattels real

they will Ije governed for all purposes by the

law of Enoiand.
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(i.) The general rule is that the law affecting move-

ables is the lex domicilii, while the law affecting immove-

ables is the lex situs. This rule, however, is subject to

the further one that all property of every kind must be

recovered according to the law of the place where it is,

and the person recovering it must be the person entitled

to it by the law of the place where it is. The rule used

to be thought to go further, and to make the property

recovered subject primarily to the debts and liabilities

incurred in the place where it is. It was generally held

that all debts contracted in England were payable out of

assets situate in England before foreign debts were payable

out of it (see Blackwood v. TJie Queen, (1882) 8 App. Cas.

82). This view, however, was dissented from in lie Kloehe,

Kannrcuther v. Geiselbrecht, (1884) 28 Ch. D. 175.

There it was held that the true rule was that English assets

must be administered according to English law, and as a

debt contracted out of England is equally payable by

English law with a debt contracted in England, both debts

were payable pari passu out of English assets. If,

however, foreign law gave foreign creditors a priority the

English court would see that the English creditors

would receive compensation therefor out of the English

assets {Ihid. p. 177 ; and see Re Doetsch, Matheson v.

Ludwig, [1896] 2 Ch. 836). In this connection it is to be

remembered that debts for which judgment has been

recovered in a foreign court are in England merely debts

by simple contract.

(ii.) The division is not into realty and personalty, but

into immoveables and moveables. Thus leaseholds, just as

much as freeholds, are distributed after the payment of the

deceased owner's debts among the persons entitled by the

lex situs {Pepin v. Bruyere, [1902] 1 Ch. 24), quite

regardless of the place of his domicile {Frebe v. Carhery,

(1873) 16 Eq. 461).
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Art. CXCI.

—

Ongin of Executors' and Adminis-

tnitors' Authority.

(1.) An executor's authority arises under the

will, but he cannot give legal proof of his authority

until he has proved the will, since a probate copy of

the will is the only evidence of the will's contents

which the court will admit. It follows from this

—

(i.) That an executor who does not join in proof

of the will does not thereby cease to be an

executor. To cease to be an executor he

must renouuce.

(ii.) That he may validly do without taking out

probate any acts of administration that it is

possible to do without proving in a court

that he is executor.
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(iii.) That h(3 cannot until lie lias proved tlie

will sue as executor, and

(iv.) That until he has proved the will he cannot

be sued as executor unless he has made
himself executor de facto independently

of the will by actually administering, or,

as it is called, intermeddling, with the

assets.

(2.) An administrator's authority arises from and

only from the grant of letters of administration by

the Court of Probate, and sucli grant once made

relates back to the death of the deceased, and

renders valid all acts done in due course of adminis-

tration by the administrator before the grant.

Where, however, a person entitled to letters of

administration does acts in due course of adminis-

tration, but dies without taking letters of adminis-

tration, such acts become void.

" It is common knowledge that au executor derives his

title from the will, and not from the grant of probate, and

that lie can in his representative character do many things,

including the transfer of chattels real, notwithstanding

that be has not proved the will " {p^r Kekewich, J., in

lie Pauiey and London and Provincial Bank, [1900] 1

Ch. 58 at p. 64).

"A creditor of a deceased debtor cannot sue a person

named as executor in a will of the deceased unless be

has .either administered, tbat is, intermeddled with the

estate, or proved tbe will," tbat is, has not merely applied

for, but has been granted, probate by tbe proper court

( per Lord Macnaghten, Mohamidu Mohidecn JIadjiar

V. Pitchey, [1894] A. C. 437 at p. 442).
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As evidence that the distinction is not without practical

importance, see Re Paivley and London and Provincial

Bank (infra at p. 476).

Art. CXCII.—Offices of Executors and

Administrators.

(l.) On the death of a sole executor before he

has fully administered the assets of his testator, his

executor (who is called an administrator de bonis

nan) is entitled to complete sucli administration.

(2.) On the death of a sole administrator before

he has fully administered, his office determines and

new letters of administration have to be applied for.

Art. CXCIII.—Executors inaij, Administrators may

not Act Separately.

(1.) Where there are several executors they are

not bound to act jointly, and any act done in due

course of administration by one of them is as valid

at law as if it had been done by all subject to the

following exceptions and qualifications :

—

(i.) Under s. 18 of the Companies Clauses Act,

1845, a transfer of stock registered in the

names of two or more executors must be

executed by all the registered executors,

and under s. 23 of the National Debt

Act, 1870, the Banks of England and
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Ireland respectively may require transfers

of government stock to be executed by all

the executors who have proved the will.

(ii.) Under s. 2 (2) of the Land Transfer Act,

1897, a sale of a testator's real estate for

the payment of his debts cannot, without

the consent of the court, be made, except

by all^ his administrators or all executors

who have not renounced.

(iii.) Where a person has contracted with one

only of several executors, if the contract

is not carried out the court may refuse

such person equitable relief.

(2.) The above exceptions and qualification of

the power of one of several executors to act alone

applies equally in the case of joint administrators,

but it is doubtful whether in any case the act of

one only of several administrators is valid.

Formerly it was only a will of personalty which needed

proof, just as it was only over personalty that the executor

bad any control by virtue of his office. If a will disposed

of pure realty only it could not be proved.

This is altered by s. 2 of tbe Land Transfer Act, 1897,

which, while giving executors and administrators control

over pure realty, enacts (sub-s. 2) that all enactments and

rules of law relating to the eli'ect of probate and letters of

administration as respects chattels real and as respects

tbe dealing with chattels real before probate or administra-

tion, shall apply to real estate. It is to be remembered,

however, that the Land Transfer Act, 1897, does not

apply to estates of copyhold tenure, and that tbe old law

consequently still applies to them.
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(i.) and (ii.) The provisions of the Companies Clauses

Act, 1845, and the National Debt Act, 1870, apply to

executors who have jjroved, while those of the Laud
Transfer Act, 1897, apply to all his personal representa-

tives. Accordingly, where several persons are appointed

executors by the will, and only some of them prove, the

others who do not prove, but who have not renounced, have

to join in selling the realty (Re Paicleii and London and

Provincial Bank, [1900] 1 Ch. 58 ; and see supra, p. 474).

Where, however, a testator who has assets in England and

assets abroad appoints one set of executors for his English

estate and another set for his foreign estate, the former

alone are all his personal representatives Avithin s. 2 of the

Land Transfer Act, 1897, and can dispose of his English

realty without the concurrence of the latter {Re Cohen's

Executors, [1902] 1 Ch. 187).

(iii.) Thus where one executor contracts unknown to the

others for the sale of leaseholds, and afterwards, on failure

to carry out the contract, the purchaser sues for specific

performance, the court may, and, if the purchaser knew
the executor was acting against the wishes of his col-

leagues, will refuse him relief (see Re Ingham, [1893] 1

Ch. 352 at p. 360).

Art. CXCIV.—Executor de son Tort.

(1.) An executor de son tort is one who inter-

meddles with a deceased person's assets, and who,

upon being sued as executor, is unable to jarove his

title to administer by producing probate of the

deceased's will or letters of administration.

(t^.) An executor de son tort has none of the

rights of an executor, but he is subject to all an
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executor's duties save that lie is not liable for assets

wliich lie has not received owing to his own wilful

default.

As is said in Carmicliael v. Cannichacl, (1846) 2 Phil.

101, an executor cle son tort has all the liabilities of a

lawful executor, but none of the advantages. Thus he

has no right to retain his own debt (see infra, p. 499).

He is, however, entitled to receive credit for all acts done

in the due administration of the estate.

On the other hand, he is liable to pay death duties as

far as the assets have come into his hands (Neic York

Bretveries Co. v. Attorney-General, [1899] A. C. 62).

He is also liable for any waste or conversion to his own

use of the deceased's assets (see 30 Car. II., st. 1, c. 7,

s. 2, made perpetual by 4 & 5 Will. & M. c. 24,

s. 12). He differs from an executor who has taken pro-

bate in this respect, that he is not liable for assets lost to

the estate through his default (see Re Stevens, Cooke v.

Stevens, [1898] 1 Ch. 162 at p. 176), and he cannot be com-

pelled to take probate as an executor who has intermeddled

with his testator's assets may be (see Rowsell v. Morris,

(1873) 17 Eq. 20).

A person w4]o acts as the agent of a lawful ex.ecutor is

not ail executor de son tort, but if he is called to account

and is unable to prove the lawful executor's title,, he is

in the same position as if he were an executor de son

tort {New York Breweries Co. v. Attorney-Genercd, supra).

Art. CXCV.—Who may claim, Letters of Adminis-

tration on Intestacy.

(1.) In case of intestacy a husband is entitled to

claim letters of administration to the estate of his

deceased wife. Subject to this, administration is
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granted to the next of kin. but where the deceased

left a_widow she will rank with and in general

will be preferred to the next of kin of the

deceased.

(2.) Where fee simple land forms part of the

assets and the hek-isJioJi. the next of kin, the heir

shall be equally entitled to administration with the

next of kin.

(3.) In case neither next of kin nor heir applies

fur letters of administration, a creditor may claim

the grant of them.

Paragraph (1).

A husband is entitled jure mariti to take administratiou

to his deceased wife, and by s. 25 of the Statute of Frauds,

1677, he is under no obhgation to make any distribution of

her goods among her next of kin. Under s. 23 of the

Married Women's Property Act, 1882, he is liable as his

wife's personal representative to pay her debts out of her

separate estate {Siirman v. Whaiion, [1891] 1 Q. B. 491).

The rights of the widow and next of kin now depend on

s. 3 of the 21 Hen. VIII. c. 5, which is an amendment of 31

Edw. III., st. 1, c. 11, by which administrators were first

instituted. This statute declared that the administrator

of the goods of a deceased person should be committed by

the ordinary to " the next and most lawful friends of the

dead person intestate." Now by s. 73 of the Court of

Probate Act, 1857 (which transferred the jurisdiction of

the ecclesiastical courts over grants of probate and

administration to the Court of Probate) the court is given

a discretion to appoint another person than the person who
but for tbiit act would be entitled to probate.
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Paragraph (2).

S. 2 (4) of the Land Transfer Act, 1897, enacts that

where a person dies possessed of real estate the court shall,

in granting letters of administration, have regai-d to the

rights and interests of persons interested in his real estate,

and his heir at law, if not one of the next of kin, shall be

equally entitled to the grant with the next of kin.

Art. CXCVI.— 117^0 vuiji he (jninted Letters of

Administration where there is a Will.

(1.) Where a deceased j^ersoii leaves^ a will but

through any cause there is no executor, or no

executor willing or able to administer the assets,

the Court of Probate will appoint an administrator

cum testamento annexo. Such an administrator

has so long as his office continues all the powers

and j-ights of an executor. The court usually

appoints as administrator cum testamento annexo

the residuary legatee under the will.

(2.) Where the sole executor appointed is an

infant, the court will appoint an administrator

durante minore estate to administer the assets until

the infant attains full age. The court usually

appoints as administrator durante minor cetate the

infant executor's guardian.&

(3.) Where an action respecting the validity of

an alleged will of the deceased or for the obtaining,

recalling or revoking any probate or any grant of

administration is pending, the Court of Probate may
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appoint an administrator pendente^ lite. Such an

administrator has all the powers of an executor

except the right to distribute the assets among the

beneficiaries, and he maybe allowed such remunera-

tion out of the assets as the court thinks proper.

These hmited grants now depend chiefly on 38 Geo. III.

c. 87.

Art. CXCYII.—Foivers of Personal Beprescntatives

over Assets.

(1.) As regards common law assets the power of

personal representatives was absolute. They could

give a good title to them by sale, where no sale was

necessary, or by gift. In equity, however, as against

creditors and beneficiaries, a gift of assets is void,,

and so is a sale where to the knowledoe of the

purchaser the sale was made by the personal repre-

sentative for the purpose of misapplying the purchase

money.

(2.) As regards land the powers of personal

representatives vary according as the deceased owner

died before or after the commencement of the Land

Transfer Act, 1897 (1st January, 1898).

(i.) Where the deceased owner died before the

Act, the executor had j)ower to sell his-

land :

—

(a) Where the will contained a direction

to him to sell it ; or

(b) Where it contained a direction that

the land should be sold, and he was-

directed to distribute the proceeds.
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(c) Where the land was devised to him
for the payment, or charged with

the payment of debts and not merely

legacies.

(d) Since the Finance Act, 1894, to

recoup himself for estate duty upon

it where he pays such duty at

the request of the persons account-

able for the estate duty so paid

(s. 9 (5)).

(ii.) Where the deceased owner died since the Act

the personal representatives have the same

powers over real estate as they have over

personal estate vesting in them, save that

it is not lawful for some or one only of

several joint personal representatives, with-

out the authority of the court, to sell or

transfer real estate.

(3.) A personal representative may pay or allow

any debt or claim on any evidence that he thinks

sufficient, and he may arrange or compromise any

debt or claim in the same way as trustees are

entitled to do (see Art. XLIX., supra).

Paragraph (1).

The common law rule was that the executor or adminis-

trator was absolute master of the deceased's goods subject

to a personal liability to account for them or their proceeds.

Equity constituted him a trustee of the goods and apph'ed

the rules as to trust estates to the assets and his dealings

with them (see Scott v. Tyler, (1788) 2 Dick. 712).

E. II
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Paragraph (2).

(i.) Where a purchaser from the executors of a person

dying before the 1st January, 1898, purchases within

twenty years of the death of the testator, he is entitled to

assume that the executor is selling in due course of

administration and is not put to enquiries whether there

are any debts still owing (Re Tanqueray-Willaume and

Landau, (1881) 20 Ch. D. 465).

(ii.) As to the right of sale given by s. 2 of the Land

Transfer Act, 1897, to executors and administrators over

freehold land, see supra, p. 475.

Paragraph (3).

The right to pay debts and claims due to the estate is

given to executors and administrators by s. 21 (1) of the

Trustee Act, 1893. The rest of that section applies

equally to personal representatives and trustees.

The wide reading of s. 21 (1) adopted by the courts is

shown in the case of Re HoKf/Jitoit, Hoicley v. Blake,

[1904] 1 Ch. 622. There the widow of a testator was joint

executrix with another person. The widow claimed that

certain investments standing in the testator's name had

really been made with her money and on her behalf. The

other executor having investigated the matter and come

honestly to the conclusion that the widow's claim was just,

transferred the investments to her:

—

Held, that he was

entitled so to do.
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CHAPTER III.

PAYMENT OF LIABILITIES AND DEBTS.
ARTICLE PAGE
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—
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—
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—

Insolvent estate : administered by the Ohancery
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—
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—
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—
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—

Creditors'" right to donatioiies mortis causa - - 504

Art. CXCVIII.—Fint Charges on Assets.

The following constitute first charges upon the

.assets of a deceased person :

(i.) The expenses incurred in burying the

deceased in a manner suitable to his con-

dition in life.

(ii.) Testamentary expenses and all other costs

properly incurred by the personal repre-

sentatives in the due administration of

the assets.

Though there can be, by the law of Englautl, no property

in a human body living or dead (Reg. \. SJtarp, (1857)

I I 2
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Dear. & Bell. C. C. 160), yet the executor has a right to-

the custody of his testator's body for the purpose of burial.

And he is entitled to bury it in a manner suitable to the

testator's condition whatever may be the directions (if any)

given by the testator, by will or otherwise, on the subject

(see Williams v. Williams, (1882) 20 Ch. D. 159).

For expenses so incurred and for the costs of administra-

tion the personal representatives are personally liable, but

just as trustees are (see supra, pp. 121 d scq.), so are they,

entitled to an indemnity' out of the estate. And the court

is solicitous to provide this indemnity. Thus in lie Griffith,

Jones V. Given, [1904] 1 Ch. 807, the court in an adminis-

tration action ordered the costs of all parties to be paid out

of the estate. The assets proved insufficient to pay all the

costs. Ordered that those of the administration should be

a first charge on them.

This right is in no way afi'ected by the insolvency of the

deceased's estate (see Bankruptcy Act, 1883, s. 125 (7)).

Art. CXCIX.—Fnijmcut of Debts : Order when

Estate is Solvent.

Whether a person dies testate or intestate and

whetlier liis assets are administered liy his personal

representatives or by the Court of Chancery if his

assets are sutHcient to pay his debts and liabilities in

full (and his liabilities include his funeral ex]5enses,

his testamentary expenses, and the interest which

tJic law allows on his debts), the order in which his

debts should Ije paid is as follows :

—

(1.) Debts due to the Crown by record or under a

bond or covenant, the latter being called specialty

debts.
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(2.) Debts to which particular statutes give

priority.

(3.) Deljts due under judgments of Courts of

Record recovered against the deceased during his

life and duly registered according to the Land
Charges Act, 1900.

(4.) Dehts due l)y recognisances duly enrolled.

(5.) Delfts based on valuable consideration

and due by specialty or by simple contract or

under unregistered judgments subject to these

rules :

(i.) A debt for which judgment is recovered

against the personal representatives ranks

before all other debts [of its own degree

—

that is, specialty debts, if it was a specialty

debt, simple contract debts, if it was a

simple contract debt ?]

.

(ii.) A simple contract debt due to the Crown

should be satisfied in full out of the rate-

able share of the assets allotted for the

payment of the simple contract debts

before any of the simple contract debts

are paid.

(iii.) An unregistered judgment debt ranks not

as a specialty but as a simple . contract

debt.

(iv.) Eent due under a valid lease whether by

deed or parol ranks as a specialty debt.
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(6.) Debts due on volimtaiy bonds but not on

negotiable instruments not made for value, provided

(i.) That such a voluntary bond if assigned to an

assimee for value without notice that the

bond was voluntary ranks as a specialty

debt for value.

(ii.) That a debt due on a negotiable instrument

not made for value (though unrecoverable

in the original creditor's hands) if assigned

by him to an assignee for value without

notice ranks as a simple contract debt for

value.

Pakagraph (2).

The most important of the debts to which priority is

given by particular statutes are debts due to a friendly

society by a deceased officer (s. 35, Friendly Societies Act,

1896). And by the Regimental Debts Act, 1893, certain

debts are given priority in case the debtor, when he died,

was subject to military law.

Paragraph (3).

Unregistered judgments against the deceased were by

the Law of Property Amendment Act, 1860, deprived of all

priority and ranked with simple contract debts. That Act

has now been repealed by the Lund Charges Act, 1900,

and priority seems to depend on the registration under that

Act.

Paragraph (5).

Previous to Hinde Palmer's Act, 1869, debts due by

specialty—that is, by bond or covenant under seal—were

entitled to be paid in full out of legal assets in priority to
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simple contract debts, while both were paid pari jxtssii out

of equitable assets on the principle that equality is equity.

By Hinde Palmer's Act it is provided that in the adminis-

tration of the estate of every person who shall die on or

after 1st January, 1870, no debt or liability of such person

shall be entitled to any priority or preference by reason

merely that the same is secured by or arises under a bond,

deed or other instrument under seal, or is otherwise made

or constituted a specialty debt ; but all the creditors of

such person, as well specialty as simple contract, shall be

treated as standing in equal degree, and be paid accordingly

out of the assets of such deceased person, whether such

assets are legal or equitable, any statute or other law to the

contrary notwithstanding.

As already said {strpra, p. 467) this Act does not abolish

the distinction between specialty and simple contract

debts ; it merely makes them as between themselves

payable jx/ri ixissu.

(i.) The precedence given to specialty and simple con-

tract debts for which judgment has been recovered against

the personal representatives is not aii'ected by Hinde

Palmer's Act. Whether this precedence, however, is over

all specialty and simple contract debts where the judgment

is for a simple contract debt, or only over simple contract

debts, is doubtful (see Re Williams' E>itatc, (1872) 15 Eq.

270, and cf. Re Hankeij, [1899] 1 Ch. 541).

(ii.) Kent reserved on a lease by parol ranks as a

specialty debt (see Williams on Executors, 9th ed.,

p. 869). Kent, like other specialty debts, is now payable

pari passu with simple contract debts under Hinde

Palmer's Act, 1869 (7^(' Hastinns, (1877) 6 Ch. D. 610).

(iii.) Tn He Beiitimk, [1897] 1 Ch. 673, a person

deceased owed the following debts: To the Crown on

account of death duties on the estate of Lord H. Bentinck,

of which depeased was executor, 8,733/. 16s. ;
specialty
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debts, 17,980/, Is. Sd. ; simple contract debts,

253,093/. 12.9. lOr/. ; while bis assets amounted to

114,000/. On an administration action it was held that

the proper mode of paying dividends upon tbese several

debts was this. The assets were to be divided into two

parts in proportion to the 17,980/. specialty debts and the

253,000/. simple contract debts. The portion allotted to

the specialt}' debts was to be distributed rateably among

the specialty creditors ; but on the portion allotted to the

simple contract debts, the simple contract Crown debt was

to be a first charge, and the balance of that portion after the

Crown debts were paid was all that was to be distributed

among the private simple contract creditors.

Paragraph (6).

Voluntary bonds were payable at common law after all

debts for value but equity where the bond had, before

the death of the debtor being transferred for value,

ranked it as a specialty debt {Payne v. Mortimer,

(1859) 4 De G. & J. 4,47).

Art. CC.—PdijuKnit of Debts : Order when Estate is

fnsolvent.

When a person dies insolvent the order for the

payment of his debts stated in Art. CXCIX. is varied

according as his assets are administered (a) by

his personal representative
; (1)) by the Chancery

Division
;

(c) l)y the Court of Jxinkruptcy.

There are three enactments dealing with the payment of

debts where assets are insufficient.

The first of these is s. JO of the Judicature Act, 1875

which enacts that in the administration by the court o:

i
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the assets of any person who may die after the commence-

ment of the Act, and whose estate may prove to be insuffi-

cient for the payment in full of his debts and liabilities,

the same rules are to prevail as to the respective rights of

secured and unsecured creditors, and as to debts and

liabilities provable, as may be in force for the time being

under the law ofbankruptcy with respect to the estates of

person adjudged bankrupt.

Next by s. 125 of the Bankruptcy Act, 1883, a

creditor of a deceased debtor whose debt would have been

sufficient to support a petition in bankruptcy had the

debtqr been living may present a petition as if he were

living, and the Court of Bankruptcy may, unless it is satis-

lied that there is a reasonable probability that the estate

will be sufficient for the jsayment of the debts owing by

the deceased, make an order for the administration in

bankruptcy of the deceased's estate. Where the Court of

Chancery is administering the estate, it may, without a

petition being presented, transfer the administration to the

Court of Bankruptcy (Bankruptcy Act, 1890, s. 2).

This power of transfer is discretionary, and the court in

exercising it will have regard chiefly to considerations of

convenience and expense {Re Baker, [1890] 44 Ch. D. 262).

In the third place, by the Preferential Payments in

Bankruptcy Act, 1888, s. 1 (6) the law as to preferential

payments in the bankruptcy of a living person is to apply

in the case of a deceased person who dies insolvent as

if he were bankrupt, and as if the date of his death were

substituted for the date of the receiving order.

Each of these enactments seems to have been drafted in

complete ignorance or in complete disregard of the pro-

visions contained in the earlier statutes. Nevertheless,

though the wording is, in each case, different, probably the

court will construe them as far as possible as applying
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under the same circumstances. In that case the three

following points should be noticed :

—

(1.) None of them applies where the deceased left assets

sufficient to pay all his debts in full.

(2.) The Judicature Act, 1875, s. 10, and the Bankruptcy

Act, 1883, apply only when the estate is being administered

by the court.

(3.) They all apply to the administration only of the

estate of the deceased. Accordingly none of them intro-

duce into the administration the sections of the Bank-

ruptcy Act, 1883, which go to make property which is no

part of a bankrupt's estate, assets for the payment of his

debts. Thus the rules of bankruptcy as to property within

the bankrupt's order and disposition, fraudulent preferences

and voluntary settlements do not apply to the administra-

tion of the assets of a deceased insolvent {Hasluck v.

Clark, [1899] 1 Q. B. 699).

Art. CCI.—Insolvent Eatate : Administered hij the,

Personal llcprcsnitdtives.

(1.) When a deceased insolvent's assets are

administered by his personal representatives his

debts are pay^able in the order set out in Art. CXCIX.,

subject to the foUowing moditication only : Debts

which luider the Preferential Payments in Bank-

ruptcy Acts, 1888 and 1897, are entitled to pay-

ment in priority to ordinary debts, must be paid

after deljts to which particular statutes give priority

and before debts due under registered judgments

against the deceased.
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(2.) The debts coming under the Preferential

Payments in Bankruptcy Acts, 1888 and 1897, are

as follows :

—

(i.) All parochial or otlier local rates due from the

deceased at his death and havino- become

due and payaljle within twelve months

next before that time and all assessed

taxes, land tax, property or income tax

assessed on the deceased up to the 5th of

April next before his death and not

exceeding in the whole one year's

assessment.

(ii.) All wages or salary of any clerk or servant

in respect of services rendered to the

deceased durino; four months before his

death not exceed in o; 50/.
"C>

(iii.) All wages of any hibourer or workman not

exceeding 25/. whether payable for time

or for piece-work, in respect of services ren-

dered to the deceased during two months

l^efore his death
;

provided that where

any labourer in husbandry has entered

into a contract for the payment of a

portion of his wages in a lump sum at the

end of the year of hiring, he shall have

priority in respect of the whole of such

sum, or a part thereof, as the court may

decide to be due under the contract, pro-

portionate to the time of service up to the

death.
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(3.) These debts are to rank equally between

tliemselves and to be paid in full unless the property

of the deceased is insufficient so to pay them, in

which case they are to abate in equal proportions

between themselves. They must be discharged

forthwith so far as there are assets in hand.

These provisions of the Preferential Payments in Bank-

ruptcy Act, 1888, apply only when the "deceased person

died insolvent." It would follow then that where the

deceased person was solvent at his death, hut, through the

default of his personal representatives, the assets proved

insufficient to pay all his debts and liabilities, the Act

would not appl}-, and the debts set out in the Articles

would be payable in the order in which they would rank

under Art. CXCIX. This difficulty might, however, be

got over by applying for an administration order or an

order in bankruptcy.

Art. ecu.

—

lusolrcnt Estate : Administered hij the

ChancerII
Division

.

When a. deceased insolvent's assets are adminis-

tered by the Chancery Division his debts are X3ay-

al)lc in the order set out in Art. CXCIX., as altei-ed

by the preceding Article, subject to the following

further modifications :

—

(1.) All debts, other than Crown debts, debts to

which particular statutes give priority and debts

preferred in l)ankruptcy, are payable pari passu,

whether they are judgment, specialty or simple

contract deljts or debts due on voluntary bonds
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which have not been assigned for vakic, and whether

they are present or future or contingent debts or

liabilities.

2. Debts arising from a loan to a person engaged

or about to engage in any business, on a contract

that the lender shall receive a rate of interest

varying with the profits, or shall receive a share of

the profits of the business oi- debts in respect of a

share of the profits contracted for by the seller of

the goodwill of a business in consideration of a

share of the profits, and debts due to a wife in

respect of any money or other estate lent or

entrusted to her husband for the purpose of any

trade or business carried on by him, are postponed

until the claims of all his other creditors for

valuable consideration have been satisfied.

8. 10 of the Judicature Act, 1875, applies when a

deceased person's estate proves " insufticieut for the pay-

ment in full of his debts and hahiiities." In lie Wldtakcr,

Whitaker v. Palmer, [1904] 1 Ch. 9, a deceased person's

estate was at his death insolvent. Subsequently it realised

enough to pay all his debts and liabilities in full, but not

sufficient to pay all the interest which in bankruptcy is

allowed on all provable debts. The estate was being

administered ,by the court, and Fakwell, J., held that it

was insufficient {o pay in full the deceased's debts and

liabilities, as the interest in question was a liability. His

Lordship said that the fact that the estate was insolvent at

the deceased's death was, in his view of the law, im-

material, and he would have held as he did had it then

been solvent. This seems very like reasoning in a circle.

The estate should be subject to the rules of bankruptcy,,

because it is insufficient to pay all debts and liabilities,

and it is insufficient to pay all debts and liabilities because
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if it is made subject to the rules of bankruptcy it will be

insufficient.

Paragraph (1).

In Re Oriental Bauliufi Corporation, [1884] 28 Ch. D.

643, it was held that whether or not the priority of Crown

debts (which is taken away in Bankruptcy) is taken away

by s. 125 of the Bankruptcy Act, 1883, in the case of

estates of insolvents administered in Chancery, the pre-

rogative remedies taken away by s. 150 of the Bankruptcy

Act, 1883, are still available. The result is that practically

Crown debts are still entitled to priority (and see Re

Churchill, (1888) 39 Ch. D. 174).

Subject to this the rules as to the debts provable and

their priority which apply in bankruptcy apply equally

when a deceased insolvent's estate is administered under

s. 10 of the Judicature Act, 1875. Thus not merely

present but future and contingent debts are to be valued

according to the rules of bankruptcy, and the value can be

proved as a debt {Re Hargreaves, (1890) 44 Ch. D. 236).

In the same way, there is no priority for judgment debts

{Re Whitaker, Whitaker v. Palmer, [1901] 1 Ch. 9) and

debts due on voluntary bonds are payable jjari ^jassit with

debts for value {Ibid.). It is hardly necessary to add that

the Preferential Payments in Bankruptcy Act, 1897, applies

{Re Heyicood, [1897] 2 Cb. 593).

Paragraph (2).

This is a summary of s. 3 of the Married Women's

Property Act, 1882, and s. 3 of the Partnership Act, 1890.

That these apply to insolvent estates administered in

Chancery has been decided in Re Lfng, [1895] 1 Ch. 652.
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Art. CCIII.—Insolvent Estate: Administered hij ilw

Court of Bdnkriiptcij.

AVhere a deceased insolvent's assets are adminis-

tered by the Court of Bankruptcy his debts are pay-

able in the order set out in Art. CXCIX., as altered

by the two preceding Articles, subject to the follow-

ing modification : Debts due to the Crown are

payable ^:)ar^ 'passu with other debts due under

judgments, specialties, simple contract and volun-

tary bond.

This seems to be the purport of the language used by

the Lord Justices in HasluckY. Clark, [1899] 1 Q. B. 699,

at pp. 704, 710. There a creditor of an insolvent estate

obtained judgment against the personal representatives and

seized goods in execution. Subsequently an order was

made to wind up the estate in bankruptcy :

—

Held, that the

execution could not be set aside as it would be in the case

of bankruptcy proceedings against a living person. The

chief ground of this decision seemed to be that if the

•estate had been administered in Chancery it could not be

set aside, and that it was most undesirable that the

question should depend upon which court the administra-

tion was beins: conducted.

Art . CCIV .

—

Secured Creditors .

AVhere a deceased person's estate is insolvent and

the assets are being administered by the Court of

Chancery or Bankruptcy, a creditor holding a charge,

lien or mortgage on the assets or any part of thein

for a debt due to him may



496 BOOK III.—EQUITABLE REMEDIES.

(i.) Kely on Ids security aiid iiot prove for the

debt ; or

(ii. ) Realise his security and prove for the balance

remaining unsatisfied ; or

(iii.) Surrender his security and prove for the

whole debt ; or

(iv.) Set a value on his security, and prove for the

balance.

This depends upon rules 8 to 17 of the Second Schedule

to the Bankruptcy Act, 1883.

Before that Act a secured creditor was entitled to prove

for his Avhole debt, and then if bis security when realised

brought his dividend to more than twenty shillings in the

pound, he was obliged to return to the executor or receiver

in bankruptcy the surplus.

Art. CCy.—a nrnrs of Bent.

(1.) Until cin order is made for the administra-

tion of a deceased person's assets in Bankruptcy a

landlord is entitled to distrain for arrears of rent

due to him l)y the deceased. AVhere the tenancy of

the deceased comes "within the Agricultural Holding^s

(England) Act, 1883, he can distrain for one year's,

and in other cases for six years' arrears. But if the

deceased died insolvent, and the distress was levied

within three months of the deceased's death, the

deljts preferred in ])ankrui)tcy will be a first charge

on the o'oods taken in distraint.
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(2.) After au order for administratioii in Bank-

ruptcy is made, a landlord can distrain only for six

months' arrears of rent accrued due before the

order, subject to the same priority for preferred

debts.

Paeagraph (1).

This seems to be the efiect of s. 44 of the Agricultural

Holdings (England) Act, 1883, and s. 42 of 3 & 4 Will. IV.,

c. 27. Administration in Chancery does not limit the

landlord's right of distress {He Fryntan's Estate, [1888] 38

Ch. D. 468). As to preferential debts in bankruptcy

forming a first charge on the distress when the deceased

was insolvent, see lie TIcywood, [1897] 2 Ch. 593.

Paragraph (2).

This seems to be the effect of s. 42 of the Bankruptcy

Act, 1883, as amended by s. 28 of the Bankruptcy Act,

1890.

Art. CCVI.—Statiitc-hdnrd Debts.

(I.) Personal representatives are entitled to jDay

any debt of the deceased which but for the Statutes

of Limitations would be recoverable against his

estate, provided such debt has not been adjudicated

upon, and held statute barred.

(2.) This right is not lost upon an order for

administration being made, but after such order or

upon any application being made to the Court in

respect to such debt, then if anyone interested in

the estate objects to the payment of the statute-

E. K K
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barred debt, the court will restraiu the personal

representatives from paying it.

Paragraph (1).

The debt must be one which would be recoverable but

for the Statutes of Limitatious. If for some other reason

it would not be recoverable the right to paj' it is gone.

Thus in lie Eoicnson, (1885) 29 Ch. D. 358, the father of

a lady about to marry promised verbally to settle a certain

amount upon her. By s. 4 of the Statute of Frauds, 1677,

this promise being one made in consideration of marriage,

could not be enforced unless it was reduced into writing

and signed by the father. The father died more than six

years after the promise. Held that his personal representa-

tives had no right to pay over the sum promised to be

settled. And see Re Wheeler, Hanldnsem v. Hai/ter, [1904]

2 Ch. 66 {infra, p. 501).

And the statute-barred debt to be payable by the

personal representatives must not have been adjudicated

irrecoverable. Thus in Midfjiey v. Mich/leij, [1893] 3 Ch.

252, a creditor whose debt was statute-barred sued

the executors. The court held it was irrecoverable.

Afterwards one of the executors wished to pay it :

—

Held,

that he had no right so to do.

Paragraph (2).

When an order for administration is made the court

will permit statute-barred debts to be paid only when no

one interested in the assets objects. And this rule applies

when any application is made to the court which could

formerly have been made only in an administration action.

Thus in lie ]Venham, Hiiiit v. Wcnham, [1892] 3 Ch. 59,

a summons under Order LV. r. 324, R.S.C., was taken out

by personal representatives to determine what was owing

to a certain creditor. This creditor's debt was in fact
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statute-barred. The residuary legatee appeared on the

summons and objected to the personal representatives

paying the debt:

—

Held, that the objection was good.

Art. CCVII.—lU-tdiner of Debts.

1. A personal representative is entitled to pay

to himself out of the common law assets a debt,

whether recoverable or statute-barred, due to him
in priority to paying a debt of the same degree

due to another creditor. This rioht exists whether

the debt is due to him legally or to a trustee for him

or to him as trustee for another person and it is

possessed by an administrator durante minore cetate

in respect of debts due to himself or to the executor

for whom he is administrator durante minore cetate.

But this rio-ht to retain is an absolute rioht and not

a duty, and so where the debt is due to him as

trustee he cannot be compelled by his cestui que

trust to exercise it.

2. This right is not lost by an order for adminis-

tration or by the payment into court or by the

appointment of a receiver, in so far as the common

law assets actually came into the possession of the

personal representatives.

3. In the case of testators dying before 1 st January,

1898, a devisee to whom the testator owed a debt by

specialty in which the heir was bound could pay

his debt out of the land devised to him in priority

to that of any other specialty or otlu'r creditor.

This right to prefer himself given to a personal repre-

sentative is not regarded with favour by the court, Avhich

K K 2
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never permits it where it can prevent it. Thus where a

creditor as creditor obtains a grant of letters of administra-

tion the court insists that he shall enter into an under-

taking not to prefer his own debt (see "VY. N. 1899, p. 262).

In the same way it has been held that the sole justification

of the rule is that it prevents a creditor of equal degree

with the personal representative or devisee getting priority

for his debt by obtaining judgment against the personal

representative or devisee. Accordingly where there is no

possibility of his obtaining such priority it is held that there

is no right of retainer. On this ground it was decided that

a devisee had no right to retain against specialty debts

where the heir was not bound, or simple contract debts,

because the only remedy such creditors had under 3 & 4

Will. IV. c. 104, was by administration action under which

all creditors of the same degree were paid 2^)1 passu {Re

Illidge, Davidson v. lllidrie, (1884) 27 Ch. D. 478).

And on the same ground it has been held that an

executor or administrator has now no right to retain out of

land vested in him as assets under the Land Transfer Act,

1897 {Re Williams, Holder v. Williams, [1904] 1 Ch. 52.

Again, where the executor is a trustee of the debt due by

his testator, the cestui que trust cannot compel him to

elect. Thus in Re Ridleij, Ridley v. Ridleij, [1904] 2 Ch.

774, A., a sole executor, died insolvent. He was indebted

to his testator's, C.'s, estate. He appointed B. his executor.

The beneficiaries under C.'s will applied to the court to

compel B. to exercise his right to retain out of A.'s estate

the debt due to him as executor de bonis non of C:

—

Held,

that they had no right to such an order.

The personal representative may retain not merely a

debt due to him as trustee {Sander v. Heathfield, (1874)

19 Eq. 21) ; but also it would seem a debt due to a

trustee for him {Loonies v. Stotherd, (1823) 1 S. & S. 458

sed qmere ; and see Re Hayuard, [1901] 1 Ch. 221). He
may retain also not merely in respect of a debt due at the
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death of the testator, but also of a debt accrued due since

{Boijd V. Brookes, (1864) 34 Beav. 7), but_,iiat in respect

for a contingent liability (Re Beeman, [1896] 1 Cb. 48), or

unliquidated damages {Re Compton, (1885) 30 Ch. D. 15).

He can also retain against statute-barred debts, provided

such debts would be recoverable but for the Statutes of

Limitations. Thus in Re Wheeler, Hankinson v. Hayter,

[1904] 2 Ch. 66, a person who afterwards became the

executor of a married woman made a loan to her before

1882. The loan was therefore at the time it was made not

recoverable since, before the Married AVomen's Property

Act, 1882, a married woman could not render herself liable

on contract. She, however, subsequently to 1882 gave

an acknowledgment of the debt :

—

Held, that the executor

after her death was not entitled to retain since the debt

was not a legal debt when the loan was made, and the

subsequent acknowledgment could not make it one.

The right arises out of the possession of the assets by

the creditor. Once the personal representative has obtained

possession, his right to retain is not lost by his paying

them into court {Puhnan v. Meadows, [1901] 1 Ch. 233),

or by an order for administration {lieBclham, [1901] 2 Ch.

52), but it is defeated by an order in bankruptcy in so far

as the assets are received by the receiver, but not in respect

of assets actually received by the personal representative,

{Re Wells, (1890) 45 Ch. I>. 569). He need not declare

his intention to retain until a claim is made by another

creditor against the assets {Re Rhoades, [1899] 2 Q. B.

347). If the debt due to him is larger than the value of

the assets he may retain the assets in specie {Re Gilbert,

[1898] 1 Q. B. 282).

Art. CCYIII.—Bight to Prefer Debts.

1. Personal representatives are entitled to pay

tbe debt whether recoverable or statute-barred due
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to one creditor of the deceased in preference or

priority to a debt of the same degree due to another

creditor.

2. This right is lost upon an order for adminis-

tration being made or upon a creditor obtaining

judgment against the personal representatives for his

debt.

'

' The right of an executor to prefer one creditor and the

rii^ht to retain his own debt, are in many respects the

same thing in substance and in principle, though no donbt

the latter can, while the former cannot, be exercised after

an administration order " {jier Xorth, J., Re Hankcy,

Cunliffe Smith v. Hankey, [1899] 1 Ch. 541).

Before the Judicature Act, 1873, the personal repre-

sentative could prefer only before an administration action

was commenced. Now he can prefer until judgment for

administration is given {Vihart v. Cules, (1890) 24 Q. B. D.

364).

An executor may pay a non-interest bearing debt before

an interest bearing debt of the same degree {Robinson v.

Cummiug, (1742) 2 Atk. 409).

Art. CCIX.—Right to retain Lcgacij against

Legatee's Debt.

Where a legacy of pure personalty is bequeathed

to a person who is indebted to the testator's estate

or who is under a liability to the testator's estate

which may ripen into a debt, the executor may
retain for the benefit of the estate so much of the
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legacy as may be necessary to discharge the debt or

secure the liability.

This right to retain against a legatee's debt or liability

applies only to legacies of pure personalty. Legacies of

leaseholds and devises of freeholds are not within it

{Ex parte Barf, (1849) De G. 613). It applies like the

personal representative's right of retainer to statute-barred

debts {Courtney v. Williams, (1844) 3 Hare, 539), and as

against the legatee's assignee {lie Knapman, (18H1) 18

Ch. D. 300) and his trustee in bankruptcy {Re Watson,

[1896] 1 Ch. 925), unless in the latter case the executor

proves in the bankruptcy for the debt {Re Binns, [1896] 2

Ch. 584).

Art. OCX.

—

Creditors' Right to foUow Assets.

A creditor whose debt has not been paid when

the assets of a deceased person are distributed

among the beneficiaries or are given away by the

personal representative is entitled to folJow such

assets into the beneficiaries' or donees' hands even

where in the former case the personal representative

has made the distribution by the order of the court.

But this right may be lost 1)y acquiescence or delay

on the part of the creditor or by the sale of the

asset by the beneficiary or donee to a hand fide

purchaser for value without notice that the deceased's

de1)ts were not completely discharged.

Like the right of a cestui que trust to follow trust funds,

the right of a creditor to follow assets continues until the

assets have been sold to a purchaser for value without

notice. This is the case no matter whether the assets
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were paid away to the legatees or were given away by the

personal representative, and no matter whether the execu-

tor paid the assets away of his own motion or by direction

of the court (David v. Froicd, (1833) 1 My. & K. 200).

But as the right to follow assets is one given not by the

common law but only by equity (Russell v. Plaice, (1854)

18 Beav. 21) an equitable defence is allowed. Therefore

delay or acquiescence on the creditor's part may bar his

right (Blake v. Gale, (1886) 82 Ch. D. 571, and see Re

Brogden, (1888) 38 Ch. D. 546, as does a sale of the assets

to a purchaser for value without notice).

Art. CCXI.—Cirditors Right to Donationes

Mortis Caiisd.

In case the assets prove insufficient for the pay-

ment of the deceased's debts and liabilities in full

the creditors are entitled to resort to property which

the deceased during his life gave away as donationes

tnortis causa.

By donatio mortis causa is meant a gift of pure

personalty made by the deceased either personally

or by an agent acting in his presence and completed

by delivery to tlic dunce either of the property itself

or of the means of obtaining possession of the |)ro-

perty or of the documents of title to the property.

It must be made when the donor was in expectation

of dissolution, and be conditioned to be void in case

of his recovery, and to be absolute in case of his

death as lie expected when he made the gift.

It has been already pointed out that though a deceased

person's doiiatioiies mortis causa are liable on deficiency of
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assets for the payment of his debts, yet they form no part

of his assets. This is because they operate not from his

death but from their dehvery during his life to the donee

{Solicitor to the Treastinj v. Lewis, (1900) 2 Ch. 812).

A good example of a donatio mortis causa is that in lie

Dillon, (1890) 44 Ch. D. 76. There a person momentarily

expecting death gave his sister-in-law a banker's deposit

note, saying, "I am going to give it to you conditionally.

If I get well you will give it me back ; if not you are all

right." Here the deceased expressed precisely the con-

dition attached to a donatio mortis causa ; but it is not

necessary this condition should be actually expressed if,

from the surrounding circumstances, it is clear that the

gift was intended to be absolute only on the donor's death.

The gift must be evidenced by delivery either of the

thing given or of the means of obtaining it—such as the

keys of a box in which it is contained {Mustaplia v.

Wedlake, (1891) W. N., 201)—or of the documents of title to

it—such as securities for a mortgage debt, bills of exchange

payable to order but not indorsed, cheques, post-office

orders, etc. {Beddington v. Baunian, [1903] A. C. 13 at

p. 19). And the gift may be made subject to a condition

that the donee shall do something, such as pay for the

donor's funeral {Hills v. Hills, (1841) 8 M. & W. 401 ; and

see Strahan's Law of Property, p. 260).
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Art. CCXII.

—

Notice to Creditors to send in Claims.

Where personal representatives give such notice

to creditors and others to send in their claims

against the assets as, in the opinion of the court in

which such personal representatives are charged,

would have l^een given by the Chancery Division

in an administration suit, the personal represen-

tatives, after the expiration of the time fixed in

such notice for sending in claims, may distribute

the assets among those entitled to them, without

incurring any personal liability for claims of which

they have had no notice at the time of distribution.

This power is conferred upon personal representatives

by s. 29 of the Law of Property Amendment Act,

1859. The notice should be sent out as soon as possible

after the deceased's death {per Homer, L.J., lie Kai/,

Mosleyy.Kay, [1897] 2 Ch. 518 at p. 522). What is

sufficient notice within the section depends on the facts

of each case. Thus in lie Bracken, DoiKjhti/ v. Townsou,

[1889] 43 Ch, D. 1, in the case of a testator who had

farmed 52 acres of land and followed no other occupation,
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the executors published a notice requiring creditors to send

in their claims within a montli. This was inserted in the

London Gazette and in three local newspapers :

—

Held, that

the advertisement and length of notice were sufficient.

This enactment does not in any way prejudice the right

of creditors and claimants to follow the assets if necessary

into the hands of the beneficiaries. It merely protects the

personal representative.

Art. CCXIII.—Providiiifi (ujainst Onerous Covenants.

Personal representatives in whom is vested a lease-

liohLsuJyect to onerous covenants or to rent may,

after^paying all liabilities accrued due up to date

and setting apart a sufficient amount of the assets to

satisfy future liabilities of a definite kind, distribute

the rest of the assets among those entitled to them

without incurring any personal liability under such

covenants.

This power is conferred upon personal representatives by

ss. 27 and 28 of the Law of Property Amendment Act, 1859.

It can be exercised only when there is privity between the

personal representatives and the lessor. Thus where a

testator had held leaseholds subject to onerous covenants

but had assigned them before his death, the executors were

not entitled to set apart assets against any liability which

might arise {Re Nixon, Gray v. Bell, [1904] 1 Ch. 638).

This enactment does not in any way prejudice the right

of landlords in case of breach of covenant to follow the

assets if necessary into the hands of the beneficiaries.
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Art, CCXIV.—Onler of Distrihution.

When an executor has paid all the debts and

discharged or provided for all the liabilities of his

testator his duty is to transfer the personalty and

realty remaining to the persons by law entitled to it

respectively. In order to ascertain who these

persons are he is bound to "marshall" the deceased's

assets, that is, to hold that as between the beneii-

ciaries the debts and liabilities have been paid out of

the assets in the followino- order :

—

(1.) The general personal estate not bequeathed at

all or bequeathed by way of residue only.

(2.) Real estate devised for the payment of debts.

(3.) Real estate descended.

(4.) Real estate devised specifically or by way of

residue and charged with the payment of debts.

(5.) General pecuniary legacies including

annuities.

(6.) Specific legacies and real estate devised

specifically or by way of residue and not charged

w ith the payment of debts.

(7.) Property appointed Ijy the will under a

general power of appointment.

Legacies are of three kinds : (1) Specific, such as a bequest

of " my f^old watch "
; (2) General or pecuniary, as

'* I bequeath i,'800 to A."
; (3) JDeinonstrative, such as a

bequest of " i,*300 to be paid out of the money secured by

mortgage on lilackacro."
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This division of legacies is made for two purposes. The
first is in connection with their liahility to ademption (see

sujira, p. 209). If a testator hefore his death disposes of

an article which he has specifically bequeathed, that bequest

is adeemed or cut out of his will, there being nothing

among his assets at his death on which it can operate.

But general or demonstrative legacies are not liable to

be adeemed in this way. A general legacy is not adeemable

since it is the bequest of nothing except a payment out of

the assets, and so is payable as long as there are assets to

pay it. A demonstrative legacy is not adeemed by the dis-

posal of the property out of which it is to be paid during

the testator's life : after such disposal it ranks simply as a

general legacy.

The second purpose for which this division of legacies is

made is in connection with what is called abatement, that is,,

the reduction or defeat of legacies when there are not suffi-

cient assets to pay both them and the testator's debts and

liabilities in full. When this is so the debts and liabilities

must first be discharged. Then in disposing of the balance

the executor must assume that the moneys paid away were

taken out of the assets in the order stated in the article.

That is what is meant when it is said that the executor

must marshall the assets to see who is entitled to the

balance.

There is no such division among devises. A gift by will

of real estate, no matter in what terms it is described, is

always specific. Thus a residuary devise
—

" all the rest of

my freeholds I devise to B."—is treated as a specific devise

of all the freeholds not otherwise disposed of {Lanccjield v.

Iggulden, [1874] 10 Ch. 136.

It is to be noted that the order of liability stated in

the article obtains only as between the beneficiaries them-

selves. A creditor who obtains judgment against an

executor is entitled to resort to any part of the testator's

estate to satisfy the judgment debt. If he seizes for example
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property specifically bequeathed, then the legatee to whom it

is bequeathed is entitled to be compensated at the expense

of all those entitled to any of the property ranking after

specific legacies. And also it applies only in so far as the

testator does not indicate an intention to the contrary.

Thus a direction in the will that certain legacies shall be

first paid in full, gives such legacies priority over all

others {Re Hardy, (1881) 17 Ch, D. 798).

Paragraph (1).

The residuary personalty of a testator means what is left

of his personalty after the deduction of the general and

specific legacies. This is the fund—together with personalty

not disposed of at all by the will—which is primarily liable

for the payment of the testator's debts as between the

beneficiaries under his wdll. And in order to relieve it of

this primary liability it is not snfiicient that other pro-

perty is charged with or given in trust for the payment

of debts : it must be specifically exonerated from them

{Poicell V. Pdley, (1871) 12 Eq. 175 ; Re Banks, Banks v.

Bushridgr, [1905] 1 Ch. 547). But what is in form a

general residuary bequest may by qualifying words be

changed as to all or part into a specific bequest. Thus

in Re Maddock, lAeivelyn v. Washinfjton, [1902], 2 Ch.

220, a testatrix devised and bequeathed all the residue of

her property to A. and B., her executors, to pay her debts

and then for the benefit of A. By a secret agreement made

with A., A. was to bold such ])art of the residue as consisted

of savings out of income made by the testatrix during her

life in trust for C:

—

Jldd, that this agreement must be read

into the will, and that the legacy to C. was a specific legacy

{Re Maddock, Lhuelyn v. Washington, [1902] 2 Ch. 220).

This rule was carried so far formerly that it was held

that where the testator had mortgaged freeholds or chattels

real and where he had contracted to purchase them andhadj

not paid the purchase-money, then the heir, devisee or

legatee Avho took such freeholds or chattels real was

i

i
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entitled to have the mortgage debt or the purchase-money

paid out of the general residuary personalty. The law as

to that has now been altered by Locke King's Act, 1854, as

amended by the Acts of 1867 and 1874 (now called Ileal

Estate Charges Acts, 1854 to 1874). These acts make the

freeholds and chattels real devolve cum onere. In order,

however, that these acts may apply there must be a charge

or lien on the freehold or chattel real. For example, if A.

sells land to B. and agrees to convey on receiving half the

purchase money and to accept B.'s personal security

for the remainder, then there is no lien for the unpaid pur-

chase-monej' on the land, and on B.'s death his debt to A.

will be payable primarily out of his general personalty

(see Re Cockcroft, (1883) 24 Ch. D. 94). A rent issuing

out of a leasehold estate is a chattel real within this Act

{Re Fraser, Lotvther v. Fraser, [1904] 1 Ch. 111).

These acts do not interfere with a mortgagee's right to

sue the executors on the deceased's covenant. When he

does so the legatees have a lien on the land so far as the

personalty has been taken away by payment of the mort-

gage debt {Wehh v. ,S';^(/^^, [1885] 30 Cli. D. 192).

Paragraphs (2), (3), (4) a^d (5).

The order in which these different properties become

liable for debts is well shown in Re Roberts, Roberts v.

Roberts, [1902] 2 Ch. 834. There a testator after appoint-

ing two executors directed that his debts should be paid as

soon as possible. Then he made a specific bequest of cer-

tain farm stock, and " the following pecuniary legacies,"

to X. ^0500 and to Y. ^^200, and the residue of his personal

estate he bequeathed to his executors. He then devised

one farm to A. and another to B. He owned at his death

a third farm which was not disposed of by his will. His

residuary personalty and the proceeds of the undevised farm,

which the executors sold, being insufficient for the payment

of the testator's debts and liabilities, the rest of tbe personal

estate was applied for this purpose. Then X. and Y. claimed
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that A. and B. should make up to them their legacies on

the ground that, as they had taken the farms subject to the

direction to pay the testator's debts, the devises were under

a prior liability for such payment :

—

Held, that the claim

of X. and Y. was good.

Two further points with regard to general and pecuniary

legacies are to be noted. In the first place they are payable

out of the personal estate only unless they are expressly

charged upon the land {Robertson v. Broadhent, (1883)

8 App. Cas. 812 at p. 815). And when they are expressly

charged upon land and payable exclusively out of such

land, they become specific legacies, and are adeemed by the

testator disposing of such laud during his life (Xewhold v.

Roadknight, (1830) 1 R. & My. 677).

Act. CCXY.—Bights of Legatees tofoUoiv Assets.

(1.) Where the assets are insufficient after the

payment of the debts, to pay the legacies in full, then

a legatee whose legacy was liable to abate but has

been paid in full must return to the other legatees

the amount by which it should abate.

(2.) Where apecuniary legacy is postponed and the

executors set apart and invest a portion of tlie assets

to meet it and distribute the rest, then if, when the

time for payment arrives the investments are not in

value equal to the amount of the legacy, the legatee

is entitled to recover the dificience from the

residuary legatee.

(3.) Any legatee whose legacy has not been paid

in full is entitled to follow the assets into the hands

of a voluntary assignee of the personal representa-

tives or a purchaser for value who knew that the
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assignment to him was intended to be in fraud of

the legatees.

Paragraph (1).

This right to follow assets paid away to codegatess arises

only where the assets are insufticient to pay them all in

full. When the assets were sufficient to do so when the

co-legatees were paid, and the subsequent deficiency arose

throughJhe default of the executor, no such right exists

{Fmidcjiv^ Clarke, (1862) 4 De G. F. & J. 2-10; Re

Winslow, [1890] 45 Ch. D. 249).

Paragraph (2).

A legacy was given to a person contingently on his attain-

ing a certain age. No interest was given in the meantime.

The executor set aside what he thought would be sufficient

to pay the legacy at the time of payment. He invested

this sum. The securities depreciated, and when the legatee

reached the age in question, the securities were not

sufficient to reahse the amount of the legacy. ILJd, that

the legatee was entitled to have that amount made up by

the residuary legatee, and that the executor, having acted

reasonably, was not personally liable (Re Hall, Fostrv v.

MetcalJ\'\lS)0^'\ 2 Ch. 226).

Paragraph (3).

See supra, p. 503.

Art. CCXVI.—ranmcnt of IiiU'irst upon Lajacies.

(1 .) An immediate devise or an immediate speeific

legacy carries with it all income accruing upon the

property devised or bequeathed from the death of the

testator.

E. L
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Aii_ immediate general legacy carries iio income

or interest till the end of a year after the testator's

death. If it is then still unpaid the legatee is

entitled to interest at the rate of 4 per cent,

upon it from that time until payment.

2. A contingent devise or legacy (except a con-

tingent residuary legacy) carries neithei^Jiicome

nor interest until the time arrives to which it is

postponed.

3. The above rules are subject to these

exceptions :

—

(i.) Where a general legacy is given by a father

or person in loco parentis to the legatee

and the legatee is an infant, then, in the

absence of any other provision for the

maintenance of the infiint, interest on the

legacy will be given for its maintenance.

(ii.) And where any contingent legacy or devise is

made to an infant to become absolute on such

infant attaining twenty-one so much of the

income of such legacy or devise as is neces-

sary for such infant's maintenance may be

paid by the executors to the infant's guar-

dians whether the infant is otherwise provided

for or not.

Paragraph (1).

The year following the death is called the "exccutor'sycar."

It is the period allowed to him to administer the assets,

during which the legatees have no right prima facie to

claim payment of their legacies. If, however, the executor
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has in fact got in and realised all the assets and paid all

the debts, it is his duty to pay the legacies whether the

year has expired or not.

As to the date from which interest is payable, see Wooil v.

Penoyre, (1807) 13 Ves. 3*25
; in case of infants, Harvey v,

Jlarvcy, (1722) 2 P. Wnis. 21.

Paragraph (2).

A contingent residuary bequest carries intermediate

interest or income unless these are expressly given to

some other legatee since the intermediate interest or

income otherwise forms part of the residuary personalty

{Re Adams, [1893] 1 Ch. 329). A contingent devise does

not for the same reason {Lord Bectivc v. Hodgsou, [1864]

12 W. R. 535). A contingent residuary gift of mixed

realty and personalty carries the intermediate income

{Re Burton, Banks v. Heaven, [1892] (2 Ch. 38). See

Underbill and Stratan's Interpretation of Wills, p. 214.

Paragraph (3.)

(ii.) The right of the trustee of an infant's property to

allow in his discretion part or all of the income for its

maintenance now depends on s. 43 of the Conveyancing

Act, 1881. And see as to accumulations of income during

minority, ReBowIhy, Boidhyy. Boidhy, [1904] 2 Cb. 685.

In this case, which overrules Re Seott, Scott v. Scott, [1902]

1 Ch. 918 (cited, snjva, p. 120), it was held by the Court

of Appeal that accumulations of income over what was

allowed for maintenance become part of the corpus of the

trust property.
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CHAPTER V.

THE LIABILITIES OF PERSONAL REPRESENTATIVES.

ARTICLE PAGE

CCXVII.

—

Actions against personal representatives - - 516

CCXVIII.

—

Liahilities similar to those of trustees - - 520

Art. CCXVII.

—

Actions against Personal

Reinesentatives.

(1.) An action for the administration of the assets

of a deceased person by the Chancery Division (as

rehef against executors or administrators) may be

brought

—

(i.) By any creditor whose debt is actually due.

(ii.) Where the deceased left a will l)y any legatee

or devisee whose interest under the will is

not merely expectant.

(iii.) Where the deceased died wholly or partly

intestate by any of his next of kin or heir-

at-law.

(2.) When sucli an action is l)rouglit the personal

representatives may :

—

(i.) Pay the debt or legacy (if specific or pecuniary)

vvith costs, when the action will be dismissed.

(ii.) Admit assets when judgment for the del^t or

legacy (if specific orpecuniary) will be given.
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(iii.) Contest the plaintiff's right to judgment for

administration wh.en__the court will grant

such-^judgment only if it appears such a

course is dcsiral)le.

(iv.) Sul^mit to a judgment for administration.

(3.) Upon an application to the Chancery Divi-

sion the court may

—

(i.) Order that the application shall stand over for^a

certain time and that meanwhile the personal

representatives shall render to the applicant

a proper statement of their accounts with an

intimation that if this is not done they

may be made to pay the costs of the

proceedings.

(ii.) When necessary to prevent proceedings by

other creditors or liy persons beneficially

interested, make the usual judgment or

order for administration with a proviso

that no proceedings are to be taken under

such judgment or order without leave of

the judge in person.

Formerly the administration of the estates of deceased

persons lay within the jurisdiction of the Ecclesiastical

Courts. The Court of Chancery early acquired concurrent

jurisdiction which Lord Hardwicke rendered practically

exclusive by restraining proceedings before an Ecclesias-

tical Court where there were pending proceedings in

Chancery. By the end of the eighteenth century the

jurisdiction of Ecclesiastical Courts as to administration

had become obsolete, though it continued as to probate and
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letters of administration till the passing of the Court of

Probate Act, 1857, which (s. 3) abohshed the jurisdiction

as to these matters of " all ecclesiastical, royal peculiar,

peculiar, manorial and other courts and persons in

England," and vested it in the Court of Probate now

merged in the Probate, Divorce and Admiralty Division

of the High Court of Justice (Judicature Act, 1873,

ss. 3 and 16).

Under the jurisdiction of the Court of Chancery, the

liability of personal representatives (see supra, pp. 138 to

159, and infra, pp. 520 to 522), and the nature of the

relief given against them (see note to paragraph 1) have

been closely approximated to those of trustees.

Paragraph (1).

The procedure with regard to administration actions is

regulated by Order LY. of the Rules of the Supreme Court.

An administration action may be commenced either bj vfi'lt

or by originating summons (rules 3 and 4). Where it is

commenced by writ the decision is called a judgment

;

when by originating summons an order.

Under rule 3 the persons named in paragraph 1 and

also the personal representatives can, without asking for

general administration, apply to the court by originating

summons for the determination of (a) any question^affect-

ing the rights or interests of the person claiming to be

creditor, devisee, legatee, next-of-kin or heir-at-law and

cestui que trust, (b) the ascertainment of any class of

creditors, legatees, devisees, next-of-kin, or others, {<•) the

furnishing of any particular accounts by the executors or

administrators, and the vouching (when necessary) of such

accounts, (d) the payment into court of any money in the

hands of the executors or administrators or trustees, {e)

directing the executors or adminisLrutors or trustees to do

or abstain from doing any particular net in their character
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iis such executors, tulniiiiistnitors or trustees, (/) the

cipproval of any sale, purchase, compromise or other trans-

action, (fj) the determination of any question arising in tlie

administration of the estate or trust.

All these matters are now usually decided without any

administration order being made. It is nevertheless

customary to ask in summonses under rule 3 for admi-

nistration " as far as the same be necessary " in order to

give the court a wider power to deal with the specific

matters raised in the summons.

Paragraph (2).

(i.) and (ii.) As to payment by personal representatives

and dismissals of action, see Re Greaves, (1881) 18 Ch. D.

551; Manton v. Roe, (1844) 14 Sim. 353. As to judg-

ment for the plaintiff for the amount of the legacy or debt

when the personal representative admits he has assets to

meet it, see Seton on Judgments and Orders, Chap. 44,

s. III.

(iii.) Formerly there was no discretion in the court to

refuse an order or judgment for administration {])er

Selborne, L.C, Ewinfi v. Orr-Eiriiuj, (188B) !) Ai)p. Cas.

34 at p. 41). Now by rule 10 of Order LV., R.S.C., it

is not obligatory on the court to make such order or judg-

ment if the questions between the parties can be properly

determined without it.

Paragraph (3).

Where the administration suit is due solely to the fact

that the personal representatives or trustees wrongfully

refused to produce proper accounts, the court may, at the

hearing direct that the costs of the application may be

borne by them personally {Re Skinner, Cooper v. Skinner,

[1904] 1 Ch. 289, supra, p. 109).
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Art. CCXVlll. — JJahidlies Siiniha- to iJiosc of

Trtistci's.

(1.) Generally the liabilities of executors who

have takeii-probate and of administrators are those

of other trustees, that is :

—

(i.) They are chargeable only with assets which

tlioy have actually received or which they

nn'o'lit have received 1)iit for their own
wilful default.

(ii.) Once they are chargeable with assets they

can discharge themselves only^ by show-

ing that they disposed of the same in

regular course of administration.

(2.) The riglits to consult the court and to claim

a discharge on completion of their duties given to

trustees are given equally to personal represen-

tatives.

(3.) The protection given to trustees in case of

ijreach of trust by way (i) limitation of action,

(ii) indemnity, and (iii) ex:cuse, applies equally in

the case of personal representatives.

Paragraph (1).

It seems uncertain whether an executor who has acted

in fact as executor, but who has not taken probate, can be

held hablc for assets lost through his wilful default.

Thus in He Stevens, Cooke v. Stevens, [1898] I Ch. 162,

a testator died leavinj^ as part of his effects a policy of

insurance. This policy was pledged by him for more than

its value. This debt bore interest at 5 per cent. The
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insurance company refused to pay the amount of the

insurance until the testator's will was proved, and the

executors delayed taking prohate for seven years. During

this time they never had sufficient assets to pay oft" the

debt on the policy. When they took prohate the insurance

company paid the amount insured for, with interest at the

rate of 1 per cent, per annum for the seven years. A
residuary legatee attempted to make the executors liable

for the difference between the 1 per cent, received, and

the 5 per cent, paid :

—

Held, that they were not liable.

(i.) Any improper dealing by which assets are lost to

the deceased's creditors or beneficiary is called ^devastavit

on the part of the personal representative. When he is

proceeded against for devastavit where it is alleged that the

devastavit arose through fraud or wilful default the action

should be brought by writ and the question should be decided

before judgment. If the judgment is against the personal

representative a decree is made for him to account on the

footing of wilful default. On the other hand, if no such

allegation is made, the court orders merely a common
account. But where a devastavit appears on the face of a

common account it may be charged against him [lie

Stevens, Cooke v. Stevens, supra, per Lindley, L.J., at

p. 172.

As to common accounts and accounts on the footing of

wilful default, see supra, pp. 440 to 448.

(ii.) When a personal representative is sued for a debt

or legacy which he admits but denies he has assets

to meet, he pleads either plene adndnistravit or plene

practer administravit. ^y the first is meant that he has

entirely disposed of the assets in due course of adminis-

tration : by the second that he has so disposed of them

all, except a portion which he reserves against a liability

having priority to the plaintift's.

It is to be remembered that due course of administration

is difi'erent in the case of a personal representative from

E MM
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what it is in the case of a trustee. A trustee has not the

power to retain his own debt {supra, p. 499), to prefer one

creditor's debt {supra, p 501), to pay an interest bearing

debt while leaving unpaid one not bearing interest {supra,

p. 502), etc. And executors, unlike trustees, need not

necessarily act jointly (supra, p. 474).

Paragraph (2).

As to the right of an executor to consult the court, see

Sharp v. Lush, (1879) 10 Ch. D. 468. And see supra,

p. 124.

Paragraph (3).

Then in lie Kay, Mosley \. Kay, [1897] 2 Ch. 518, the

testator died in June, 1894. His assets amounted to

22,000?., and his debts as then ascertained to about 100/.

By his will he left a legacy of 300/. to be paid at once to

his widow and an annuity of 100/. In August M. made

an indetinite claim for rents which the testator had received

as his agent and not accounted for. In November, adver-

tisements for creditors to send in their claims were issued.

In December M. commenced an action against the executor

claiming an account on the footing of wilful default on the

part of the testator. The executor without obtaining the

consent of the court defended the action, continuing mean-

while to pay the widow the 100/. annuity. In April, 1896,

judgment for 20,000/. was given in the action against the

executor :

—

Held, that s. 3 of the Judicial Trustees Act,

1896 {supra, p. 158) applied : that the payment of the

300/. immediate legacy to the widow and of the 100/.

annuity till action brought was reasonable ; but the pay-

ment of the annuity after action brought was unreasonable

and a devastavit and should not be relieved against.
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CERTAINTIES, THE THREE
in piivate trusts, 53—59.

charitable trusts, 162— 165.

CESTUI QUE TRUST AND HIS RIGHTS, 128.

discretion of court to put a cestui que trust of land in possession,

128.

right oi cestui que trust to determine the trust and discharge the

trustee, 129.

the cestui que truj<t to follow trust money, 133.

cestui que trust to adopt a breacli of trust, 137.

ettect of a direction or judgment of the court on a trustee's

powers, 126.

[2]
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Index.

CHAEGEABLE.
proi-eiTT -n-ith -wiiicli tmstec ii>. 13S. 139.

CHARITABLE PURPOSES.
meaning of, 160.

CHARITABLE TRUSTS, leo.

the meaning of " cliarital»le purposes," 160.
principles applicable t^. char:" "•

- - - -
. ;: ^i.

certainly as to Tie object c

:

.st, 162.
application of the mle ^^„. . y.. .-.;uities to charitallr

trasts. 166.

assTiTances of land on eliaritable trusts, 169.
enforcement of charitable trusts, 171.

CLEAN' HAXDS,
dL-«;.trinr of, 346. 347.

CLOG
on, right to redeem, f^S*!'— 2S6.

OOStPEXSATIOX,
specific performance tvith, 271. 272.

jMPLETELT constituted trusts. 59—63.

coxr:? ::,-.-' '[^

o: _<Eniinenis. 203.

OOifSCIES'CE. CHA^TCERT A COURT OF, 5.

eorollaries from this assumption. S.

- OXSOLIDATIOy OF MORTGAGES. 314—^16.

OOySTRUCTTVr TPI'ST-.
definir

wben ;-. - - tire trustee of

a trustee or a.cez.t is a cir^smaetiTe trustee c>i improper f»rofit£.

principles applicable to ciinstructiTe trusts, 1S6. I'M.

cOXTINGEXT REMAINDER, EQUITABLE. S4. 35.

OONTEIEUTIOy BETWEEX CO-TRUSTEES, 14^—15L

ai".

fcicCQan to x&ke t :

OOPTHOLDS,
deToJuiiciin os 5eat^. rT, 4":".^- 4t5i

yir 2 '
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Index.

COPYRIGHT, •

injunctions to protect, 420—423.

COUNTY COURT,
jurisdiction as to specific performance, 358.

COVENANT,
to settle after acquired property, 204.

repay mortgage debt, 295.

CREDITORS,
trusts for, 67—69.
legacies to creditors, 215—217.

trusts to delay or defeat, 216, 217.

grant of administration to, 478.

petition in bankruptcy by, 489.

right to follow assets, 503, 504.

donationes mortis causa., 504, 505.

action against personal representatives, 516.

CRIMINAL LIABILITY
of a fraudulent trustee, 158, 159.

CROWN DEBTS, 295, 466, 485, 494.

GUM TESTAMENTO AXXEXO, ADMINISTRATOR, 479.

COURTESY, ESTATE BY THE,
in equitable estates, 34, 35.

C'F PRES
in charitable trusts, 162—165.

D.

DAMAGES,
equity never gave damages, 8, 9.

damages and specific pi^rformance, 362— 366.

injunctions, 398—401.

undertaking as to damages, 403, 404.

damages in lieu of injunction, 404, 405.

DEBTS,
e(|uitable, 186.

mortgage, reinedies of mortgagee, 292—297.

payment by executors and administrators, 484—502.

DEBTS AND DISPUTES
as to trust property, 1 1 7.

DE BOXIS NON, EXECUTOR, 474.

DECLARATIONS OF TRUST, 49—59.

DE SON TOUT, EXECUTOR, 476, 477.

[4]



Indkx.

DECLAEED TRUSTS,
Definition of declared trusts, 30—45.

(i) Private trustf!. See Formation of Trust ; Trustees
AND THE Estate ; Duties, Powers and Privileges
OF Trustees ; Cestcis que Trust and their Rights ;

Breach of Trust.
(ii) Charituhle trusts—

declaration, vesting, 83.

DEFENCES
to claim for specific performance, 378—383.

DELAY DEFEATS EQUITY, 152, 346, 349—352.

DELEGATION OF DUTIES
by trustee, 113—115, 140, 142.

DEPRECIATION OF TRUST PROPERTY, 144, 145—147.

DETERMINATION OF TRUST
by cestui que trust, 129— 133.

DEVOLUTION OF TRUST PROPERTY, 87, 88.

DEVOLUTION
on direction to convert, 195—198.

actual conversion, proper or improper, 199, 120.

of assets, 468—470.

DIRECTION OF COURT,
effect on trustee's powers, 126, 127.

DISCHARGE,
trustee's right to, 126.

DISCLAIMER OF TRUST, 79, 80.

DISCRETION OF A TRUSTEE. See Duties, Powers and
Privileges of a Trustee.

DISCRETION OF COURT
to put cestui que trust in posse.ssion, 128, 129.

impound interest of a cestui que trust, 157.

DISCRETIONARY,
equitalile remedies, 8, 9.

as to specific performance, 358—361.

injunction, 398—401.

DISTRIBUTION OF ASSETS,
notice to creditors to send in claims, 506.

providing against onerous covenants, 507.

order of distribution, 508.

rights of legatees to follow assets, 512.

payment of interest upon legacies, 513.

[5]



Index.

DOMICILE
in relation to assets, 470, 471.

DONATIONEH MORTIS CAUSA, 464, 504, 505.

DOWER IN EQUITABLE ESTATES, 34, 35.

DURANTE MINORS ^TATE, ADMINISTRATOR, 479.

DUTIES, POWERS AND PRIVILEGES OF A TRUSTEE, 89.

nature of a trustee's duties and powers, 90.

positive and negative duties of a trustee, 96.

first positive duty—preserving the trust property, 97.

second positive duty—paying over the trust property, 102.

persons entitled to income and corpus, 104.

third positive duty—giving information as to trust pro-

perty, 108.

first negative dutv—not to make in-ofit out of trust pro-

perty, 110.

second negative duty—not to purchase tlie trust property from
himself or his co-tru.stees, 111.

third negative duty—not to delegate his duties, 113.

a trustee's equitable powers, 115.

statutory power,
as to selling trust property, 116.

to arrange as to debts and disijutes relating to trust

property, 117.

give receipts for trust property, 117.

renew trust leaseholds, 118.

insure trust property, 119.

allow maintenance for infant cestui que trust, 119.

jurisdiction of court in emergency to give trustees powers
outside trust instrument, 120.

trustee's right to an indemnity out of the trust property, 121.

the protection of the court, 124.

a discharge on complete performance of the

trust, 126.

E.

EASEMENTS,
equitable, 26.

injunction to protect, 413, 416, 417.

ELECTION,
as to converted property, 201.

doctrine of election, 202.

how far election is based on intention, 206.

EMERGENCY,
jurisdiction of court in ca>e of, 12ii, 121.

ENFORCEMENT OF CHARITABLE TRUSTS, 171, 172.

[6]
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EQUAL EQUITIES,
where ei;|uitie.s are equal the law sliall prevail, 23.

EQUITABLE ASSETS, 467.

EQUITABLE CONTIJ^GENT REMAINDERS, 34, 35.

EQUITABLE DEBT,
improper protit sometimes, 186, 187.

EQUITABLE EASEMENTS, 26.

EQUITABLE INTERESTS,
nature of, 19.

first difference between equitaljle and legal interests, 21.

second ditterence, 31.

third ditterence, 32.

fourth difference, 33.

fifth difterence, 35.

equity follows the law, 37.

purposes for which equitable interests were created, 38.

EQUITABLE LIENS,
nature of an equitable lien, 320.

vendors' and purchasers' liens, 322.

EQUITABLE MORTGAGES, 277—280.

EQUITABLE POWERS,
a trustee's, 115, 116.

EQUITABLE REMEDIES, NATURE OF, 1—18.
enforced in i)ersonam, 5, 6.

forbidding assertion of legal right, 10.

compelling use of legal right for benefit of another, 10, 11.

deciding disjiutes as to land out of England, 10— 12.

fusion of administration of equity and law, 13.

EQUITABLE REMEDIES, KINDS OF. See i. Gexeral
Principles of Equitable Relief ; ii. Specific Performance

;

iii. Injunctions ; iv. Accounts.

EQUITABLE RIGHTS, NATURE OF, 1—18.
based on assumption that the Court of Chancery is a court of

conscience, 5.

operate only so far as is necessary to purge the conscience, 8.

cannot be claimed when contrary to conscience, 8, 9.

now settled \>y precedent, 12.

fusion of administration of equitable and legal rights, 13.

EQUITABLE RIGHTS, DIVISIONS OF.
(i) Equities to protect confidences. See Declared Trusts

;

Presumed or Implied Trusts ; Constructive Trusts.

[
"
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Index.

EQUITABLE RIGHTS, DIVISIONS OF—continued.

(ii) Equities to ]M-omote fair dealing. See Conversion ; Elec-
tion ; Perforjiance, Satisfaction, and Ademption ;

Part Performance and Rectification ; Mistake and
Misrepresentation ; Fraud and Undue Influence.

(iii) Equities to 2yi'event opjrression. See Relief against For-
feiture ; Mortgages and Liens ; Married "Women's
Property.

EQUITABLE WASTE, 4(>6, 411, 412.

EQUITY, MEANING OF, 335.

EQUITY TO A SETTLEMENT, WIFE'S, 5—8, 10—12.

EQUITY ACTS IN PERSONAM, 3G1, 362.

EQUITY FOLLOWS THE LAAV, 37.

ESTOPPEL, 152, 346, 349—352.

EVIDENCE I)E BENE ESSE, 353.

EXECUTORS AND ADMINISTRATORS, 472.

origin of executor's and administrator's authority, 472.

offices of executors and administrators, 474.

executors may and administrators may not act separately, 474.

execiitor de son tort, 476.

who may claim to letters of administration on intestacy, 477.

who may be granted letters of administration where there is a

will, 479.

powers of personal representatives over assets, 480.

EXECUTORY AND EXECUTED TRUSTS, 54—59.

EXPRESS TRUSTS. See Declared Trusts

EXTENT OF TRUSTEE'S ESTATE, 84—87

F.

FALSE REPRESENTATION, 235.

FEES SIMPLE, EQUITABLE, 34, 35.

FEES TAIL, EQUITABLE, 34, 35.

FOLLOWING ASSETS,
creditor's right, 503—505.

legatee's right, 512, 513.

FOLLOWING TRUST PROPERTY,
cestui que trust's rifjht, 133— 136



Index.

FORECLOSURE, 317.

extent of the right to foreclose, 317.

interest allowed on foreclosure, 317.

jurisdiction of the court to order a sale, 319.

when foreclosure is complete, 319.

FORMATION OF A TRUST, 46.

jDarties necessary to the formation of a trust, 46.

declaration of a trust, 49.

to be ambulatory till death, .50.

fraudulent repudiation of a trust, 51.

declaration of trust : three certainties, 53.

interpretation of declarations of trust, 57.

completely constituted trusts, 59.

incompletely constituted trusts, 63.

trusts of imperfect obligation, 67.

void and voidable triists, 70.

what property may be the subject-matter of a trust, 71.

FRAUD AND UNDUE INFLUENCE, 259.

legal fraud, 259.

equitable fraud, 261.

undue influence, 264.

legal and equitable remedies, 267.

FRAUD ON SPECIAL POWER, 264.

FRAUDULENT
repudiation of a trust, 51.

FRAUDULENT TRUSTEE,
criminal liability of, 158, 159.

FUNERAL EXPENSES,
a first charge on assets, 483, 484.

FUSION OF
the administration of law and equity, 13, 341, 345.

G.

GENERAL INTENTION,
of charity, 162—164.

GENERAL PRINCIPLES OF EQUITABLE RELIEF, 338.

nature of equitable relief, 338.

conditions entitling to relief, 339.

jurisdiction, 341.

principles upon which relief is granted, 345.

equitable remedies in aid of law, 352.

[9
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H.

"HE WHO SEEKS EQUITY MUST DO EQUITY/' 346, 348,

349.

"HEIRS"
not necessary to limit equitable fees, 59.

HEIRS,
snatching bargains with expectant, 262, 263.

IMPERFECT OBLIGATION,
trusts of, 67—70.

IMPLIED TRUSTS. See Presumed Trusts.

IMPOUNDING
cestui que trust's interest, 157.

INCOME AND CORPUS OF TRUST PROPERTY, 104—108.

INCOMPLETELY CONSTITUTED TRUSTS, 63—66.

INDEMNITY,
trustee's right to, 121.

executor's right to, 483, 484.

INFORMATION,
trustee's duty to give, 108—110.

INJUNCTIONS, 392.

nature of injunction, 392. gt

jurisdiction as to granting injunctions, 396.

principles regulating exercise of discretionary jurisiliction, 398.

terms imposed as condition of relief, 402.

undertaking as to damages, 403.

INNOCENT MISREPRESENTATION, 235, 256.

INSOLYENT ESTATE,
administration of, 488—495.

INSURE,
mortgagee's power to, 303.

INTEREST
payable on breach of trust, 144, 145, 147.

redemption of mortgage, 310—313.

allowed on foreclosure of mortgage, 317.

INTERMEDDLING
with trust property, 180, 181.

[ 10]
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INTERIM INJUNCTION, 393—396.

INVEST]\IENTS,
trust, 100—102.

JUDGMENT,
effect on trustee's powers, 126, 127.

executor's powers, 497— 503.

JUDGMENT DEBTS, 48.5, 486.

JUDGMENTS, ENFORCEMENT OF,
by execution against pro]ierty, 6.

process of contempt, 7.

in actions for specific performance, 389—391.

JUDGMENTS, FORM OF,
in actions for specific performance, 383—389.

JUDICIAL TRUSTEES, 81, 82.

JURISDICTION OF EQUITY,
exclusive, 4, 5.

concurrent, 4, 5.

auxiliary, 4, 5.

as to land, 11.

matters assigned to the Chancery Division l»v the Judicature

Act, 1873,' 14, 15, 341—345.
as to specific performance, 355—366.

injunctions, 396—402.
accounts, 440—445.

L.

LACHES,
what is meant by laches, 9.

doctrine of laches, 349—352.

LEASE,
mortgagor's and mortgagee's power to, 298, 299.

LEGACIES,
ademption of

—

by subsequent gift or portion, 216—220.

disposing of thing bequeathed, 509.

kinds of, 508, 509.

LEGAL ASSETS, 466—468.

LEGATEES,
marshalling assets between, 508—512.

right of legatees to follow assets, 512, 513.

interest payable to legatees, 513—515.

[ li ]



IXDEX.

LIABILITIES OF TRUSTEE
for his own and his agent's acts, 139— 143.

measure of his liability, 143—147.

to contriLution to co-trustees, 148— 151.

duration of, 151— 153.

limitation of actions, 153—157.

criminal, 158, 159.

LIABILITIES OF PERSO^'AL REPRESENTATIVES,
actions against personal rejaresentatives, 516.

extent of liabilities, 520.

LIEN,
trn.stee's, 121.

See Equitable Liexs.

LIMITATION OF ACTIONS
for breach of trust, 153—156.

LIMITATION, WORDS OF,
how far necessary in granting equital)le fees, 59.

LIQUIDATED DAMAC4ES, 268- 276.

M.

MANDATORY INJUNCTIONS, 393—395.

MARITAL RIGHTS,
fraud upon, 263, 264.

MARRIAGE BROCAGE, 263.

.MARRIED WOMEN'S PROPERTY,
trusts for the benefit of women, 327.

the restraint on anticipation, 331.

wife's equity to a settlement, 335.

MARSHALLING ASSETS,
as Itetween beneticiaries, 508—512.

creditors, 466.

MISREPRESENTATION.
Sec Mistake and Misrepresextatiox.

MISTAKE AND MISREPRESENTATION, 235.

mi'^take and misrepresentation generally, 235.

mistakes and misrepresentations of law, 239.

fundamental and incidental mistakes ot fact, 241.

negative and positive misrepresentation of fact, 248.

what amounts to legal misre]:)resentation, 248.

where non-disclosure constitutes negative misreijresentation,

eft'ect of innocent misrepresentation, 256. 251.

fraudulent misre])resentation, 256.

responsibility for misrepresentation of an agent, 257.

[ 12]
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MORTGAGE,
nature of a, 277.

definition of a mortgage, 277.

the first essential characteristic of a mortgage, 280.

second essential characteristic of a mortgage, 286.

MORTGAGES AND LIENS. See Mortgage, Nature of a
;

Mortgagee's axd Mortgagor's Positiox until Redemption
OR Foreclosure ; Redemption of Mortgage ; Foreclosure
of Mortgage ; Equitable Liens.

MORTGAGEE'S AND MORTGAGOR'S POSITION UNTIL
REDEMPTION OR FORECLOSURE, 288.

mortgages at law and in e(j[uity, 288.

position of the mortgagor, 289.

mortgagee, 292.

mortgagee's jiersonal remedy against the mortgagor, 295.

express and implied incidents of mortgages, 298.

implied incidents whether mortgage is or is not by deed, 298
where mortgage is by deed, 299.

power of sale, 300.

to insure, 303.

power to appoint a receiver, 303.

N.

NEGATIVE COVENANTS,
injunction to restrain breach of, 432—440.

NOTICE,
purchaser for valvie without notice, 21—30.

of legal estate, 22—2.5.

equitable estate in realty, 26.

personalty, 27, 28.

a trust, 180, 182—184.
by e.\ecutors to creditors, ,506, 507.

NOTICE, KINDS OF,
actual, 28.

constructive, 29, 30.

imputed, 30.

NUISANCE,
injunctions to restrain, 413—416.

0.

ONEROUS COVENANTS,
executors providing against, ,507.

[ 13 ]



Index.

PARENTIS, IN LOCO, 219.

PAROL AGREEMENT,
when enforceable, notwitlistiuuling the Statute of Frauds, 226—

229, 368—371.
PAROL EVIDENCE,

to prove secret trust, 51, 52.

charitable trust, lt)3.

rebiU or suj^j^ort presunii)tive trust, 175— 177.

in respect to performance, satisfaction and ademption, 224, 225.

of recti ticatiou of instruments, 232.

to support specific performance with variation, 371.

PARTNERSHIP,
jurisdiction of Chancery Division, 14.

causes conversion of property, 190.

specific performance of contract of, 366, 367
accounts between partners, 444.

PART PERFORMANCE AND RECTIFICATION, 226.

part performance of agreements not in writing, 226.

rectihcation of instruments in writing inaccurately exjjressed,

231.

PASSIVE AND ACTIVE TRUSTEES, 72, 73, 84, 85.

PATENTS,
injunctions to protect, 417—420.

PAYING OVER TRUST PROPERTY
to cestui que trust, 102— 108.

PAYMENT
of liabilities and debts, 483.

first charges on assets, 483.

payment of debts :

order wliere the estate is sulvent, 484.

insolvent, 488.

insulvent estate :

administered by the personal representatives, 490.

Court of Chancery, 492.

insolvent estate : administration by the euurt of bankruptcy,

secured creditors, 495. 495.

arrears of rent, 496.

statute barred debts, 497.

retainer of debts, 499.

right to prefer debts, 501.

retain legacy against a legatee's debt, 502.

creditor's right to follow assets, 503.

donationes mortis causd, 504.

PENDENTE LITE, ADMINISTRATOR, 479.

[ 14 ]
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PERFOKMANCE, SATISFACTION, AND A13EMPTI0N, 209.

definitions of pei'formance, j^iitisfaction, and ademption, 209.

presumption as to pei'formance, 210.

satisfaction of del:)ts, 213.

ademption ot legacies, 215.

definition of portion, 217.

satisfaction and ademption of portions, 220.

admission of parol evidence, 224.

PERPETUITIES, RULE AGAINST,
application to private trusts, 70.

charitable trusts, 166—169.

PERSONALTY,
successive intei'ests in equitable, 3-5, 36.

PORTION,
definition of, 217.

POWER,
.fraud on, 256,

general, property apiJointed under, assets, 464.

POWERS
of a trustee, 114—120.

cestui que trust, 128— 137.

mortgagee or mortgagor, 298—305.

executors and administi'ators, 480—484, 497—503.

See Duties, Powers, and Privileges of a Trustee.

PREFER,
executors' right to, 501, 502.

PREFERENTIAL PAYMENTS IN BANKRUPTCY, 491.

PRESERVE,
trustee's duty to, trust property, 97— 102.

PRESUMED OR IMPLIED TRUSTS, 173.

failure of express trusts, 173.

purchases through, and transfers to, other persons, 175.

principles applicable to presumptive trusts, 179.

PRIVATE TRUSTS, 43—160.
See Declared Trusts.

PRIVILEGES OF A TRUSTEE, 121—127.

See Duties, Powers and Privileges op a Trustee.

PROFIT,
trustee's duty not to make profit, 110, 111.

trustee constructive trustee of improper profit, 184, 185.

sometimes merely equitable debt, 186.

[ 15 ]
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PROTECTION OF COURT,
trustee's riglit to, 124— 126.

PUB AUTRE VIE,
estates, 465.

PURCHASE,
trustee's duty not to, from co-trastees, 111— 113.

by trustee from cestui que trust, 129— 133.

in name of third person, 175. 176.

Q.

QUIA TIMET BILLS, 353.

R.

RECEIPTS
for trust property, 117, 118.

RECEIVER,
mortgagee's power to appoint, 303, 304.

RECEIVERS,
appointed by the court

—

receivers and managers, 449.

jurisdiction to appoint receiver, 452.

objects of appointment, 454.

how appointed, 460.

RECONYEYA^X'E
on redemjjtion of mortgage, 316.

RECTIFICATION OF INSTRUMENTS, 231—234.

REDEMPTION, 306.

extent of the right to redeem, 306.

conditions of redemption, 309.

interests and costs i>ayable on redemption, 310.

tacking mortgages, 313.

consolidation of mortgages. 314.

reconveyance (m redemption, 316.

RELIEF, EQUITABLE. See Equitable Remedie.s.

RELIEF AGAINST FORFEITURES, 268.

penalties and litjuidated damages, 268.

rules for distinguishing penalties and lic^uidated damages, 271.

RENT,
arrears of, on administration of torts, 496, 497.

[ 1« ]
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REPUDIATION OF A TRUST, FRAUDULENT, 51, 52.

RESTRAINT ON ANTICIPATION, 327—335.

RESTRICTIVE COVENANTS, 26, 432-440.

RESULTING TRUSTS, 42.

And see Presumptive and CoysTRCCTivE Trusts and
Conversion.

RETAINER,
executor's right of

—

of liis own debt, 499—501.
legacy against legatee's debt, 502, 503.

RETIREMENT OF TRUSTEE, 80.

!S.

SALE
of trust proj^erty by co-trustees. 111.

cestui que trust, 130.

mortgaged property by mortgagee, 300- -302.

order of the court, 319.

land by personal representatives, 480—482.

SALE, CONTRACTS OF,
effect in converting land into money, 192.

SATISFACTION, 213.

See Performance, Satisfaction, and Ademption.

SECURED CREDITORS
in administration of assets, 495, 496.

SET OFF, 353.

SETTLED ACCOUNTS, 445—447.

SIMPLE AND SPECIAL TRUSTS, 72, 73, 84, 85.

SPECIFIC PERFORMANCE, 355.

nature of jurisdiction in specific performance, 355.

appropriate tribunal, 357.

jurisdiction discretionary, 358.

in jKrsonam, 361.

foundation of jurisdiction : inadequacy of legal remedy, 362.

essential conditions of relief, 366.

specific performance of parol agreements, 368.

with variation, 370.

compensation or abatement, 371.

title, 375.

. E. • [ 17
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SPECIFIC PERFORMANCE—(vjnfwwfefL

various defences to claim for specific i3erformauce, 378.

judgnient and incidental relief, 383.

modes of enforcing judgment in default of compliance, 389.

damages awarded in lieu of injunction, 404.

general purj)oses for which injunctions are granted, 405.

waste, 408.

trespass, 412.

nuisance, infringement of easements, etc., 413.

patents, 417.

copyright, 420.

unauthorised publication of information, 423.

trade marks, trade names, etc., 425.

breach of contract and covenant, 432.

STATUTE BARRED DEBTS
on administration of assets, 497, 498.

STATUTORY POWERS OF TRUSTEES. See Duties, Powers
AND Privileges of Trustees.

SUBROGATION, 325, 326.

T.

TACKING MORTGAGES, 313, 314.

TENURE
does not affect equitable interests, 33, 34.

TESTAMENTARY EXPENSES
a first charge on assets, 483, 484.

TITLE,
specific performance and, 375—377.

TRADE SECRETS, NAMES, Etc.,

injunctions to protect, 423—432.

TRESPASS,
injunctions to restrain, 412, 413.

TRUSTS,
kinds of, 39.

Hec Declared Trusts ; Constructive Trusts ; Presumed
Trusts.

TRUSTS OF IMPERFECT OBLIGATION, 07—70.

TRUSTS FOR MARRIED WOMEN 327—335.

TRUSTEE LE ^ON TORT, 181.

[ 18
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TRUSTEES AND THEIR ESTATE, 72.

jmssive and active duties, 72.

appointment of trustees, 73.

who may be ap})ointed a trustee, 77.

disclaimer of a trustee, 79.

retirement of trustees, 80.

judicial trustees, 81.

vesting the trust property in new trustees, 82.

estate taken by a trustee, 84.

devolution of trust property, 87.

u.

UNDUE INFLUENCE, 264—267.

V.

VESTING TRUST PROPERTY
in new trustees, 82—84.

VOID AND VOIDABLE TRUSTS, 70, 71.

VOLUNTARY BONDS,
payment of, 486.

VOLUNTARY TRUST, 492, 493.

w.

WASTE, 408—412.

WIFE'S EQUITY TO A SETTLEMENT, 335, 336.

WILFUL DEFAULT,
trustee's lialjility for, 138.

in action for account, 447, 448.

executor's liability for, 477.
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